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Association Activities 


AT THE ANNUAL MEETING of the Association, held on May 8, the 
im following officers and members of committees were elected: 


PRESIDENT 
Louis M. Loeb 


VICE PRESIDENTS 


Norris Darrell George A. Spiegelberg 
John McKim Minton James Garrett Wallace 
Paul W. Williams 
SECRETARY 
Mandeville Mullally, Jr. 


TREASURER 


Dean K. Worcester 


EXECUTIVE COMMITTEE 
Class of 1960 


Samuel A. Berger Orison S. Marden 
John V. Lindsay Frederick A. O. Schwarz 
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COMMITTEE ON ADMISSIONS 


Class of 1959 
R. Palmer Baker, Jr. Theodore R. Kupferman 
David R. Blossom Stuart Symington, Jr. 
Harold H. Healy, Jr. Jack B. Weinstein 


Paul Windels, Jr. 


COMMITTEE ON AUDIT 


Melbourne Bergerman Chauncey B. Garver 
Samuel M. Lane 


ome 


AT THE ANNUAL MEETING, upon recommendations of the Com- 
mittees on the Judiciary, the City Court of the City of New York, 
and the Municipal Court of the City of New York, the renomina- 
tion and election of the following judges were urged: 


Justice Bernard Botein of the Appellate Division 
Chief Justice John A. Byrnes of the City Court 
Justice Eugene B. McAuliffe of the Municipal Court 


Upon recommendation of the Committee on Criminal Courts, 
Law and Procedure, the reappointment of Special Sessions Jus- 
tice Bernard A. Kozicke was urged. 

The Association recommitted for further study to the Commit- 
tee on Professional Ethics, Stannard Dunn, Chairman, the pro- 
posed amendment to Canon 46 of the Canons of Professional 
Ethics. 

°@o 


ON MARCH 28 the President of the Association released the fol- 
lowing letter to Harrison Tweed, Chairman of The Temporary 
Commission on the Courts: 

“I cannot refrain from expressing my great disappointment at the recent 
report of The Temporary Commission on the Courts dated February 15, 


1956, in so far as it deals with the selection of judges. The report not only 
states that no better plan than the popular election of judges has been pre- 
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sented to the Commission but it also appears to conclude that this method of 
selecting judges is entirely satisfactory and no improvement need be sought. 
The report, if allowed to stand without challenge, constitutes a crushing blow 
to any hope of reform in this regard for a long time to come. This is par- 
ticularly deplorable, having in mind the excellent recommendations for 
improvement in the administration of justice which the Commission has 
made in other regards. I respectfully submit, however, that in this matter of 
judicial selection the Commission’s conclusions do a great disservice in a vital 
area to the cause of improving the administration of justice in this state. 

“By a fortunate coincidence there has just been made public a document 
which provides about as eloquent an answer as could be found to those who 
can find no fault with the system of selecting judges by popular election. This 
document consists of a memorandum submitted by the Justices of the City 
Court of New York to the Board of Estimate urging an increase in salary. I 
enclose a copy of a page taken from this memorandum. It is hard to conceive 
of a more persuasive indictment of the system of selecting judges by popular 
election than this argument which these judges so candidly make as to why 
they need more money. They say that they must have an increase in salary 
because it has cost them so much to get elected—because it is still going to 
cost them so much to get elected to a higher court,—and because they are 
under such heavy obligations to all manner of organizations and former 
helpers. They cite as one of the most conspicuous examples of their political 
obligations ‘the well-known hundred-dollar-a-plate dinner, many of which 
occur in each year.’ We certainly owe a debt of gratitude to these judges for 
pointing out so frankly the predicament in which a judge finds himself who 
has come to office by popular election. 

“If there is one thing vital to sound government it is an independent 
judiciary, beholden to no man and administering justice without fear or 
favor. Surely a system which results in electing men to the bench encumbered 
with such a plethora of political obligations is destructive of first principles. 
Is it any wonder that so many clients whose cases are about to come to court 
believe, whether rightly or wrongly, that they will receive favorable treat- 
ment only if they hire a lawyer who happens to stand well politically with 
the judge or is a member of some political, religious, fraternal or other or- 
ganization to whom the judge is indebted. The mere fact that this view is 
widely held, however unwarranted, reflects great discredit on our judicial 
system and shakes the public’s confidence in our courts. 

“The idea that under our system the people select judges is, of course, a 
fantasy. Very few of us who enter a polling booth know anything about most 
of the candidates for judicial office. If any proof were needed beyond our 
own experience, it is to be found in the poll which was taken some months 
ago both in this city and in other areas in the state. It revealed that most of 
the voters could not recall, immediately after Election Day, the names of any 
of the men for whom they voted in the judicial contest. They could not even 
remember the name of the distinguished jurist for whom they had voted as 
Chief Judge of the Court of Appeals. The fact is, of course, that the choice 
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of our judges is not made by the people but by the political leaders. The 
people have no choice except to vote under one or the other party designa. 
tions. 

“It is indeed discouraging that The Temporary Commission on the Courts 
should despair of finding any better system than the present system. It is an 
admission of failure in an area in which the most important contribution to 
improvement in the administration of justice can be made. The Commission 
suggests that no better plan has been brought to its attention. Certainly some 
plan in the nature of the one which the American Bar Association recon- 
mends or the plan which The Association of the Bar of the City of New York 
has heretofore formally approved are worthy of earnest consideration. Both 
of these plans and others were presented to the Commission. These plans 
both provide for appointment by a responsible officer under certain safe- 
guards but give the people by popular vote the final right of approval or 
disapproval. Surely it is wiser to place the responsibility for the selection of 
judges upon some officer elected by the people whose qualities the people 
have taken the trouble to appraise, than it is to leave the responsibility of 
selection to a political leader who is known only by name to most of the 
electorate and whose responsibility is solely to his political organization. 

“The apparent complacency of the Commission with respect to this prob- 
lem is incomprehensible when faced with such facts as are set forth by the 
City Court justices in their memorandum. These facts were certainly well 
known to the experienced men who make up the Commission. But it has re- 
mained for the justices of the City Court to bring them out into the limelight 
with such commendable frankness. 

“It may be true that politically the chances are slight of bringing about at 
the present time any change in the present method of judicial selection. But 
surely the people of this city and state have a right to expect from this dis. 
tinguished Commission some constructive proposal even if it were only to be 
viewed as a goal to keep before us. Crises will occur in the future, as they 
have in the past, which will serve to arouse the public from the lethargy which 
the Commission now describes. It is submitted that The Temporary Com- 
mission on the Courts, in giving its apparent blessing to the present method 
of selecting our judges, has not only lost a unique opportunity for leadership 
but has done injury in an important area to the cause of judicial reform in 
this state. Fortunately the Legislature has recently extended the life of the 
Commission and an opportunity is presented to retrieve some of the ground 
lost. 

Yours very sincerely, 
Allen T. Klots 
29@Qo0 


THE COMMITTEE on the Domestic Relations Court, Maurice 
Rosenberg, Chairman, sponsored a successful forum dealing 
with the unified family court. Speakers were: the President of 
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the Association and Harrison Tweed, Chairman, The Tempo- 
rary Commission on the Courts. In connection with the forum 
the American Theater Wing presented a short play, ““The Maze,” 
which portrays the difficulties a family encounters in the present 
complicated court structure. 

o@o 


DuRING APRIL the President of the Association accepted invita- 
tions to speak before the Los Angeles Bar Association and the 
Colorado State Bar Association, which was holding its annual 
Law Day at the University of Colorado. 


e@Mo 


THE FOLLOWING statement by H. H. Nordlinger, Chairman of 
the Joint Committee on Legal Referral Service, was issued to the 
press: 


“The Legal Referral Service, 36 West 44th Street, New York City, main- 
tained by the New York County Lawyers’ Association and The Association 
of the Bar of the City of New York, has established and trained a special 
panel of lawyers to assist Federal employees and industrial workers involved 
in security proceedings. The members of the panel are members of the New 
York Bar. Some of them previously have defended security cases. All of them 
have been specially trained for their task by an educational program set up 
last November by the Joint Committee on Legal Referral Service of the two 
Bar Associations. David I. Shapiro of the New York Bar directed this pro- 
gram; assisting him were Stephen Vladeck, Murray Gordon, Montague 
Casper, Benjamin C. O'Sullivan, and Rowland Watts. The Fund for the 
Republic, Inc. donated the funds to establish the panel. 

“Chief Justice Warren in an article published in the November, 1955, 
issue of Fortune magazine, said: 


‘The security procedures set up to protect the federal government 
have been extended to the point where more than eight million 
Americans must undergo them. As the system expands, everyone is 
more closely affected by the balance we strike between security and 
freedom.’ 


“The right to counsel has been recognized in this country since Colonial 
times, and is recognized in State and Federal constitutions. Bar Associations 
have found it necessary to point out that this right should be safeguarded 
even in unpopular cases. 

“We have reason to believe that in many of these security cases, persons 
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under security charges have not found it practicable to obtain counsel either 
because of the special training needed to properly defend these cases, or be- 
cause the public erroneously identifies the lawyer with the client, or because 
of the expense involved, or because of a combination of these reasons. The 
purpose of the panel is to assist in obtaining counsel in such cases. In cases 
of unusual hardship, some contribution may be made to the cost involved. 

“The program of making the panel available to persons under security 
charges will be administered by the Legal Referral Service. The Service, 
which for the past nine years has been assisting persons of moderate means 
to obtain legal assistance, is sponsored jointly by the two Bar Associations, 
The program will be under the general supervision of Richard Haydock, 
Executive Director of the Service.” 


o@o 


THE COMMITTEE on Foreign Law, Willis L. M. Reese, Chairman, 
and the Committee on International Law, John V. Duncan, 
Chairman, entertained at a reception on April 25 lawyers serving 
with the permanent delegations to the United Nations and law- 
yers who are connected with the Secretariat. On May 3 the same 
Committees joined with the New York County Lawyers’ Asso- 
ciation and the Section on International and Comparative Law 
of the American Bar Association to entertain a group of lawyers 
from Latin American countries who were in New York en route 
from Dallas, where they had attended the meeting of the Inter- 
American Bar Association. 


e@o 


Louis L. JAFFE, Byrne Professor of Administrative Law, Harvard 
University Law School, spoke before the Section on Administra- 
tive Law and Procedure, Chester T. Lane, Chairman, of the Com- 
mittee on Post-Admission Legal Education on the subject “The 
Hoover Commission Report on Legal Services and Procedure: 
Judicialization of the Administrative Process.” 


e@o 


THE COMMITTEE on Criminal Courts, Law and Procedure, 
Arnold Bauman, Chairman, will hold its annual outing at 
Travers Island. Guests will include former members of the Com- 
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mittee and the Criminal Courts Committee of the New York 
County Lawyers’ Association. 


°o@o 


AN INTERNATIONAL LAW LIBRARY has been established in Munich. 
Admission to the library is free with direct access to the stacks 
and with ample desk space for work. The library is operated as 
a non-profit private corporation under the law faculty and the 
Institute for Comparative Law of the University of Munich. 


e@o 


THE ANNUAL Art Show of the Association opened on May 1 un- 
der the auspices of the Committee on Art, John W. Thompson, 
Chairman. There were more exhibitors than ever before, and in 
addition to paintings and sculpture, there were exhibits of cera- 
mics and metal craft. Julius Isaacs was Chairman of the Sub- 
committee in charge of the show. 


ome 


THE COMMITTEE on the City Court of the City of New York, 
Abraham Shamos, Chairman, entertained the Justices of the City 
Court at a dinner at the House of the Association. 


o@o 


Ar its February meeting the Special Committee on Atomic 
Energy, Oscar M. Ruebhausen, Chairman, had as its guest Carroll 
L. Wilson of the Metals & Controls Corporaton. Mr. Wilson dis- 
cussed with the Committee licensing regulations promulgated by 
the Atomic Energy Commission. 


o@o 


THE QUEENS CouNTY Bar Association is inaugurating a campaign 
to build a new headquarters for the Association. Samuel S. Tripp, 
a former President of the Association, is Chairman of the General 
Building Committee. Plans contemplate a modern functional 
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building, which will contain an auditorium, administrative 
offices, consultation rooms for the Association’s legal aid and 
lawyer referral services, a large room for the Board of Managers, 
a library, and a large social hall with facilities for catering. 


Ee@o 


THE COMMITTEE on Arbitration, Vincent J. Malone, Chairman, 
held its annual spring symposium on May g. The speakers and 
their subjects were: ‘Mediation and Arbitration—A Comparison” 
by Harry Uviller, Impartial Chairman of the Dress Industry and 
Chairman of the New York State Board of Mediation; “New 
Uses of Arbitration” by Sylvan Gotshal, President of the Ameri- 
can Arbitration Association; and ‘“‘Arbitration and Negligence” 
by Raymond N. Caverly, Vice President of America Fore In- 
surance Group. Mr. Malone presided. 


e@Mo 


THE SECTION on Trade Regulation, John E. F. Wood, Chairman, 
of the Committee on Post-Admission Legal Education sponsored 
a forum on “Some Current Antitrust Problems in Distribution.” 
Speakers were Charles F. Barber, Assistant to the Solicitor Gen- 
eral of the United States, who discussed “‘Refusals to Deal;’’ and 
Earl W. Kintner, General Counsel, Federal Trade Commission, 
who discussed “Exclusive Dealing.” 


O@Mo 


THE COMMITTEE on Criminal Courts, Law and Procedure, 
Arnold Bauman, Chairman, was invited by the Columbia Law 
School to cooperate in sponsoring this year’s James S. Carpentier 
Lecture. The lecture was given by Glanville Llewelyn Williams, 
formerly Quain Professor of Jurisprudence at University Col- 
lege, London. Mr. Williams’ topic was “Criminal Law and the 
Sanctity of Life: Abortion, Euthanasia and Similar Problems.” 
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The Calendar of the Association 


for May and June 


(As of May 14, 1956) 
Eleventh Annual Art Exhibition—O pening 4:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Copyright 


Forum of Committee on Domestic Relations Court 

Meeting of Committee on Criminal Courts, Law and Pro- 
cedure 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Professional Ethics 


Annual Meeting of Association, 8:00 P.M. Buffet Supper, 
6:15 P.M. 


Symposium on Arbitration 
Dinner Meeting of Committee on Bill of Rights 


Dinner Meeting of Committee on City Court 

Dinner Meeting of Committee on Defense of Constitution 

Dinner Meeting of Committee on Family Part of Supreme 
Court 

Dinner Meeting of Committee on Round Table Confer- 
ences 


Dinner Meeting of Committee on Rent Control Laws 
Dinner Meeting of Committee on Insurance Law 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on Anti Trust Laws and 
Foreign Trade 

Meeting of Committee on Foreign Law in conjunction with 
American Foreign Law Association 


Meeting of Library Committee 
Luncheon Meeting of Committee on Federal Loyalty Se- 
curity Program 
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CALENDAR 


Dinner Meeting of Surrogates Court Committee 
Meeting of Art Committee 


Joint Meeting of Committee on Atomic Energy and Section 
on Corporate Law Departments 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on Administration of Justice 
Dinner Meeting of Committee on Admiralty 


Dinner Meeting of Executive Committee 
Meeting of Section on Trade Regulation 


Luncheon Meeting of Committee to Study Defender Systems 
Luncheon Meeting of Committee to Study Defender Systems 
Dinner Meeting of Committee on Aeronautics 

Meeting of Committee on Admissions 


Adjourned Annual Meeting of Association, 5:00 P.M. 
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For Whom the Bell Tolls 


By THe HonorRABLE HarROoLp R. MEDINA 


THE FIFTEENTH ANNUAL BENJAMIN N. CARDOZO LECTURE 
DELIVERED BEFORE THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK ON APRIL 19, 1956 


To say that I appreciate the honor of having been selected to 
give the Fifteenth Benjamin N. Cardozo lecture, would indeed 
be putting it mildly. This is a proud moment for me. Judge 
Cardozo is one of my heroes. 

The subject of the address is ‘““For Whom the Bell Tolls,” and 
Ihave chosen this quotation from one of the sermons of the Dean 
of St. Paul’s, because I have heard the tolling of the bell for some 
little time and it tolls for thee and for me. We are all in a jam 
together. The court system and procedure of the State of New 
York has been going from bad to worse, as the complications of 
modern life and the vast increase of population have made them 
less and less capable of carrying the load. There has been an in- 
undation of talk; commissions and committees have labored and 
reported; the congestion of the dockets gets worse and worse, 
except where extraordinary temporary measures have provided 
some relief; and the whole administration of justice in the State 
of New York is now cracking at the seams. Everyone seems to 
agree that something should be done about it; many able souls 
have torn their hearts out over the vast series of problems in- 
volved; but nothing approaching a solution seems to be in sight. 

Accordingly, the subject seems appropriate for the occasion, 
and I have some familiarity with it. So I shall rush in where 
angels fear to tread. It will be my endeavor to bring into focus 
underlying principles. 

First, let me try to simplify the issues. This is important, as I 
believe I have a good case; and many a good case had been lost 
because of confusion, dispersion of effort and diversions of one 
kind or another. 
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So I shall try to define as clearly as I can what my objectives 
are, and how the conditions I am about to criticize came about, 
The last thing in the world I want to do is to charge individual 
judges, in any court, in any part of the State of New York or 
elsewhere, with laziness or incompetence or the lack of any of 
those qualities of mind and heart which make the person posses- 
sing them try his very best to do justice in the tradition of Ameri- 
can democracy. As a matter of fact, I have done all I could, ac- 
cording to my lights, both before and after I went on the bench, 
to confirm and strengthen the belief of the people in the dignity 
and integrity of the courts. What I am attacking is the system. 
And my thesis tonight, as it has been for many years, during some 
of which I was Chairman of the Section of Judicial Administra- 
tion of the American Bar Association, is that the citizens are en- 
titled as of right to the best possible administration of justice— 
not something pretty good or free from the most glaring defects, 
but the best. And this means the best system of courts, the best 
Rules of Procedure, and the best judges obtainable. It is just as 
simple as that. 

In a moment or two I shall give you my bill of particulars, but 
it will suffice for the moment to say that things are so bad that 
we are facing a real crisis. Despite this urgency the ailments from 
which our whole procedural set-up here in the State of New York 
is suffering are of such long standing that it is futile to expect to 
find some instantaneous cure a la the Arabian Nights. But at 
least we can have the fortitude to avoid palliatives, placebos, and 
compromises on matters of principle, all of which come under 
the head of what I call tinkering, of which more anon. 

How did this state of affairs come about? Is it the fault of some- 
one? Can we put the blame on the politicians? The plain truth 
of the matter is that no particular person or group of persons is 
in the slightest degree at fault. Historically, the roots of our sys- 
tem of courts, with all their apparatus and paraphernalia, go far 
back into the Colonial period, as is the case in Pennsylvania and 
Virginia and Louisiana, for example; and our constitutional 
changes and the legislation setting up new courts, placing every 
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tiny detail of practice and procedure in Codes and Practice Acts, 
have been a gradual growth, designed to meet current needs and 
problems as they appeared to arise, but following no set plan 
and wholly lacking in cohesion. No one is to blame for this, and 
the politicians who have profited from all this confusion, and 
who naturally oppose reforms of a fundamental character, have 
done and are doing what every practical politician must do, if 
he is to keep his organization in such a strong and healthy con- 
dition as to deliver the votes on Election Day and stay in or 
regain power. The multiplicity of jobs connected with the courts, 
from judgeships down to the lowliest file clerk or attendant, are 
the very life-blood of the political organizations, up-state and 
down-state and everywhere; and, so far as I can see, the Democrats 
and the Republicans follow precisely the same pattern. There is 
nothing legally or morally wrong about this, so long as the con- 
stitution and the laws allow it. Moreover, we must not forget that 
the amount of court business in the State of New York is of 
enormous proportions and complexity. The problems of sister 
states such as New Jersey, both at the trial and at the appellate 
level are scarcely comparable. 

So we start with the proposition that no one is at fault, unless 
it be ourselves and our predecessors at the bar, nor is anyone to 
be pilloried or blamed if he wants to keep the system as it is, 
with perhaps a few little changes here and there to make it look 
as though something really important was being done. Let us 
assume that those who agree with us and those who disagree with 
us are all moving in the same direction and in perfect good faith. 
Only on such a basis can we avoid personalities and recrimina- 
tions and stick to fundamental principles. 

One other comment, by way of clearing the decks for action. 
Whenever there is a serious effort at court and procedural reform, 
there are always people who say we shouldn’t wash dirty linen in 
public nor weaken the confidence of the community in its judges 
and in its courts by harping on defects. But how otherwise are we 
to get anything done? If we do not approach this subject with 
forthrightness and candor, we are false to the traditions of a 
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learned and courageous profession; and this goes for the judges 
too, who are, in my opinion, under the obligation to go beyond 
the mere decision of the cases which they are called upon to de- 
cide, and put their shoulders to the wheel and do everything 
possible to improve the entire administration of justice. ‘This isa 
duty, then, which none of us may shirk. 

Now for the details. First in importance is the revision of our 
system of courts. It is futile to talk about new judges, new court- 
houses, and a new set of rules governing practice and procedure, 
until our courts have been modernized. Moreover, every ad- 
ditional temporary measure postpones the day when we shall 
have a new system of courts adequate for our needs. 

What is wrong with our present court set-up? The most ob- 
vious defects have been demonstrated again and again. We have 
more than fifteen different courts in the State of New York, many 
of them autonomous and free from any sort of control within or 
without. Overlapping jurisdictions multiply technicalities of one 
kind and another, causing unconscionable delays, denials of 
justice, and waste. 

Some efforts have been made by statutory amendments to 
facilitate transfer of cases from one court to another and the as- 
signment of judges from one locality or court to another, but the 
machinery is too cumbersome and the results have been dis- 
appointing. 

The basic faults stick out like sore thumbs. There is no general 
administrative control and no central and effective management 
of the finances. And yet the business of the courts is big business, 
very big business. And we Americans pride ourselves on our 
genius for business management. Great universities have whole 
departments or schools where business management is taught. 
We have trained executives and administrators in every other 
field. Why must we be blind to the fact that courts will not and 
in the very nature of things cannot run themselves? 

You have doubtless read the excellent and authoritative book 
on “Bad Housekeeping—The Administration of the New York 











the 
sor 
au 
vic 
of 
wh 
de: 
Su 
she 
gal 


vit 
ad 
the 


cal 
col 
no 
$01 
do 





ges 
nd 
de- 
ing 
isa 


ob- 
ave 
ny 
or 
ne 

of 


to 


the 
lis- 


ral 
ent 
ESS, 
yur 
ole 
ht. 


her 
nd 


0k 
ork 








FOR WHOM THE BELL TOLLS 227 


Courts,” prepared by a Committee of this Association, headed by 
Francis H. Horan. This is one of President Allen T. Klots’ pet 
projects. The waste of the taxpayers’ money thus demonstrated 
is simply beyond description. 

Let us bring some of the details into focus. Why should we 
have any of these separate, autonomous courts, such as the Court 
of General Sessions, the County Courts here in New York City, 
the Surrogates’ Courts, and others? If things get out of hand as 
sometimes they must, in the course of human affairs, who has 
authority to get the situation under control? No one! The indi- 
vidual judges can do as they please, and some of them do. Some 
of you here tonight can remember the time, many years ago, 
when the two Surrogates of New York County could scarcely be 
described as cooing doves. Only recently matters pending before 
Surrogates’ Courts have been dismissed on the ground that they 
should have been brought in the Supreme Court. And the Surro- 
gates’ Courts here in New York City are tip-top. 

One of my most poignant recollections is of a time I was in- 
vited, with Professor Morgan of the Harvard Law School, to 
address a group of judges and lawyers in Newark, New Jersey, on 
the subject of the new proposed Judiciary Article of the New 
Jersey Constitution. This is the one which was beaten at the 
polls, but passed a few years later. I thought it pretty plain that 
the way we handled the law and equity problems here in New 
York demonstrated that the separate and autonomous Court of 
Chancery in New Jersey was an anachronism. But those judges 
attacked me fore and aft. It was clear that they wanted to hold 
on to their old system. But when it went, as it was bound in 
time to go, the loss of the historic Court of Chancery didn’t even 
cause a ripple on the waters. The same judges carried on, of 
course, just as they will when our system is revamped; but they 
no longer do as they please. They are part of a great system, with 
someone at the top who has power to act when it is necessary to 
do so; and they must report currently on their court sittings, the 
state of their dockets, the cases or motions which they have not 
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decided and how long they have been meditating on these cases, 
Moreover, this has not in the slightest degree affected the in- 
dependence of the judges in deciding their cases. 

Another by-product of the existing system, which is probably 
responsible for a good deal of the waste and which must con- 
tribute a certain quantum of inefficiency, is the relationship be- 
tween the political leaders and the personnel of the courts, the 
law secretaries of the judges, and a whole miscellany of others. 

Here is a quotation from a Report of the New York State 
Crime Commission to the Governor and to the Attorney General 
dated March 9, 1953: 


A significant power in the district leader is the power to 
arrange for his own appointment to an exempt position 
in the courts, where he can draw a salary and, in some 
cases, do little or no work. The Commission compiled 
from data supplied by district leaders, both Republican 
and Democratic from all five counties of the City of New 
York, a chart showing the employment of leaders in the 
state and local courts. Out of 199 leaders of both parties as 
of January 1, 1952, 57 or 29% were then employed in 
the courts. Out of 76 who were then or had previously 
been employed in the courts, 50 or 72% were non-lawyers 
in positions, such as secretaries and clerks to justices, 
calling for a legal background. 


This sort of thing permeates the entire hierarchy of courts. As 


stated by Edward S. Greenbaum, one of the stalwarts who has 
been fighting for reform for many years, in an article in the New 
York Times Magazine of February 27, 1955, which was widely 
distributed by the Committee for Modern Courts: “Our court 
personnel are a basic part of our political party system.” 

Now, my friends, this is not good. It is a menace to the adminis- 
tration of justice. We cannot and should not be silent about it. 
No matter how long this has been going on, it ought to be 
stopped, to the extent that it is humanly possible to stop it. 

Weall know how those seeking favors hover about the political 
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club houses. We would have to be blind not to see the jockeying 
which goes on to get cases before particular judges. The laby- 
rinth of administrative detail which is largely presided over by 
minor court officials, with little or no dictation by the judges, is 
where harassing tactics by wily and cunning seekers after delay 
wear down their less experienced adversaries. This tie-up be- 
tween politics and the courts is a blight on the American system 
of justice. 

What does The Temporary Commission on the Courts recom- 
mend be done about this Item One on my Agenda, namely 
modernizing the courts? 

One of its specific objectives is, “A statewide budget and 
finance system and a sound personnel system for all courts.” The 
1956 Report indicates considerable time spent on studies pre- 
liminary to the working out of a statewide budget and finance 
system. This will take time and is an arduous task. But until this 
is done it is futile to talk about court personnel. Sooner or later 
the Commission must come to the problem of personnel and I 
hope they will be forthright about it, and not be fooled by the 
fact that large numbers of judges come forward to say that every- 
thing is hunky-dory, while John Doe and Richard Roe, who have 
been doing a lot of thinking, do not come forward to say that 
they would like it better if the politicians had less of a strangle- 
hold on the personnel of the courts. 

With respect to the building up of a new court system, the 


Commission has made a fine start. Its most significant recom- 


mendation is that the modern counterpart of the present Su- 
preme Court, in New York City, shall absorb the jurisdiction now 
exercised by the Court of General Sessions, the County Courts in 
Kings, Queens, Bronx and Richmond, the Surrogates’ Courts and 
the Domestic Relations Court. This is a great step forward, and 
there should be no serious problems of methods of election, or 
compensation or the use of the technical skills and know-how of 
judges with wide experience in these other courts. Moreover, 
here we have the basis on which to build a system of financial 
and administrative control. 
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The weakest feature of the Report, in my judgment, is its 
failure to face up squarely to the necessity for administrative 
control. It hovers about the subject, hints at it, but does not 
come to grips with it. By coming to grips with it I mean this: 
there must be one and only one head and he must have power 
commensurate with the dimensions of the task in hand. This is 
what the judges will never say is necessary. But, despite all this, 
I predict that the Commission will have to come around toa 
system with a single head, sooner or later, or something closely 
resembling such a system. 

There is no occasion to discuss the details of the Commission’s 
tentative scheme of courts, which differentiates between upstate 
and down-state, as their work is still progressing and they are 
working in the right direction. 

But we may as well recognize and focus attention on the fact 
that the most formidable roadblock to progress toward what I 
have on another occasion called ‘“‘a sound, bold program” of court 
and procedural reform, is the traditional attitude of the Court 
of Appeals, to the effect that its business is to mould the sub- 
stantive law of the state and not to foster or participate in pro- 
cedural and court reform, partly because of its controversial 
character. I do not know how this came about, but there is abun- 
dant evidence that it is the fact and has long since been so. 

In other states the highest court, under the leadership of the 
Chief Justice, has blazed the path to improvements in the admin- 
istration of justice. The prestige of the highest judicial officer of 
the state is almost indispensable if the citizens are to get anything 
more than a few little minor improvements here and there. And, 
if we are ever to have a single, state-wide, fully integrated court 
system, who else could be at the head of the system but the Chief 
Judge of the Court of Appeals or his counterpart under the new 
system. And that is what we most need. Once a single, state-wide, 
fully integrated court system is in operation, with the Chief 
Judge at the top, the necessity for and the advantages of giving 
him appropriate administrative powers will be all too apparent. 

Now for Item Two, procedural reform. In my letter of June 2, 
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1954, to the Commission I wrote: “New York procedure is a 
horrible example of confusion and complexity, seemingly almost 
designed for technical gymnastics, dilatory tactics and excessive 
paper work rather than inexpensive, speedy justice.” 

Ever since the days of David Dudley Field we have been cursed 
with legislative codes of procedure, containing a conglomeration 
of petty provisions purporting to reach into every nook and 
cranny of procedure and leading to intolerable rigidity. It seems 
to be taken for granted that we must put up with this sort of 
thing indefinitely, despite the marked trend all over the United 
States in favor of flexible court rules, formulated under the aus- 
pices of the highest court of the state, with the cooperation of 
bench and bar, but with a residual power of revision or veto in the 
legislature, which, it may be supposed, would seldom be exer- 
cised, as in the case of the Congress vis-a-vis the Federal Rules of 
Civil and Criminal Procedure. The need for court controlled 
flexible rules of procedure is fundamental, it is an absolute must, 
if we are to serve the public as we should; and by “‘we” I mean the 
judges and the lawyers. If the bar gets solidly behind this it can 
be done. 

But every time there is a movement in this direction in the 
State of New York every lawyer seems to have a pet notion of his 
own as to how to proceed, and too many cooks spoil the broth, 
as usual. The common result, as in the case of the Civil Practice 
Act which superseded the Code of Civil Procedure, is a lot of 
tinkering, a general reshuffling of sections between the new Act 
and the Consolidated Laws, to the general mystification of the 
judges and the lawyers. There is a great hullabaloo and much 
rejoicing by those who have participated in the revision, and, 
as the French say, plus ¢a change plus c’est la méme chose—the 
more it changes the more it is the same old thing. 

With all due respect to the Temporary Commission on the 
Courts, that is just what will happen if they pursue their present 
course. Chapter V of the 1956 Report is devoted to “Practice and 
Procedure.”’ Curiously enough, it is stated that neither the Com- 
mission nor its Advisory Committee have “any preconceived or 
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settled views.” They wish to reduce waste time and effort, de- 
emphasize procedural niceties, reduce unnecessary procedural 
divergencies among the various courts, simplify and logically 
organize the present scattered mass of procedural statutes and 
rules, and “‘shift the responsibility for purely procedural regula- 
tion to the courts to the extent appropriate.” 

Note this last one, especially. When I first read it, I thought 
perhaps the old Civil Practice Act was on its way out. But I notice 
that they describe the task as one of enormous difficulty, to be 
accomplished over a three-year period; and the “Tentative Plan 
for Revision of Practice and Procedure in New York,” which 
bears every evidence of the most painstaking effort, contemplates 
“the assistance of practically every full-time teacher of procedure 
in the state as well as the assistance of substantial numbers of 
practising specialists, general practitioners and cooperating com- 
mittees appointed by the bar associations.” They are all to work 
like beavers and have innumerable meetings and conferences. 

Now this means only one thing to me and that is more tinker- 
ing. It is inevitable. I know these people. I taught procedure 
myself for twenty-five years. They will all have good ideas. They 
will polish and revise, compare all the provisions on this and 
that to be found in all other existing procedural codes or com- 
pilations, and come up with something more detailed and com- 
plicated than ever. It is the wrong approach, in my judgment. 

What we need is simplification, the transfer of the rule making 
power from the legislature to the courts where it belongs, with 
the proviso mentioned above. Then we shall have a flexible sys- 
tem, developed in terms of a functional approach to the problems 
of procedure, and so designed as to reduce to an absolute mini- 
mum the time spent by judges and lawyers on the periphery of 
cases, so that a maximum of time may be devoted to the just 
decision of the merits of each case. 

Doubtless the details seem frightfully important to the “‘practis- 
ing specialists;” they have a gorgeous time outmaneuvering one 
another; but the public is sick and tired of all this shadow-boxing. 

I have seen what can be done right in the United States Court 
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of Appeals of the Second Circuit, where I sit. When I first joined 
the court I was shocked to see how the lawyers were permitted 
to print up only so much of the record as they chose to put in 
their appendices, as we call them. Time after time lawyers would 
appear with a motion for bail or postponement and we would 
wind up the same day hearing argument on the merits and de- 
ciding the case then and there or shortly afterward. It is not at 
all uncommon to permit the filing of typewritten briefs and 
appendices. At first I was shocked by all this, as I was brought up 
on the New York State system and spent a good part of my pro- 
fessional life in appellate courts. But now that I see what can be 
done and how one can cut through the red tape, and with what 
substantial saving in time and money to the litigants, I wonder 
how I could have been so stupid. I mention this because we 
lawyers really are all alike. We get so used to playing with these 
rules of procedure that we think we cannot get along without 
them. We naturally oppose or almost resent change. 

Item Three is the last. In my humble judgment one of the 
worst features of our present system is the so-called election of 
Supreme Court and some other judges by popular vote. I was 
delighted to see Allen T. Klots, our President, take a good whack 
at this a few days ago. The citizens think they elect their judges 
but they do not. Such is the predominance of Democrats in New 
York City, and Republicans elsewhere in the State, that the politi- 
cal leaders do the selecting of the judges and nobody else has any- 
thing whatever to say about it. The absence of real contests at the 
polls naturally makes it unnecessary for the political leaders to 
nominate outstanding judicial candidates in order to win the 
election. The result is that the judges are not selected on the basis 
of merit alone, as they should be, and the whole business is a 
farce. 

Here is another tie-up between partisan politics and the courts. 
It is not good. Not only are the citizens deprived of the highest 
type of judge, with outstanding qualifications of competence, 
loyalty and integrity, but the whole system is given a black eye 
because it gets around that the politicians have something to do 
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with the way the judges decide their cases. I have said again and 
again that I think the amount of this is negligible; but it is im- 
portant not only that a judge should in fact be impartial and true 
to his trust in every particular; it is equally important that he 
should be thought to be impartial and above political or other 
influence of every name, nature, and description. 

If we ever get a chance to vote on this proposition, without the 
usual confusion of issues, I am certain that the man in the street 
will get up on his hind legs and register his opinion in no uncer- 
tain terms. Nothing is more distasteful to the ordinary citizen 
than the thought that his judges are under the thumbs of the 
politicians. And when a particular political leader has the abso- 
lute say as to who the judges shall be, it is not easy to repel the 
thought that the recipients of this favor will be everlastingly 
grateful. 

What I will never understand is how so many responsible 
people, including members of the Temporary Commission on 
the Courts, can back away from this issue by saying nothing can 
be done about it. Whether those who voice this view are in high 
places or not, I wish to register my dissent. Personally I don’t 
blame the judges who are in favor of letting things rest as they 
are. That is natural enough. But as to the rest, most people will 
explain such an attitude as a sort of appeasement to power. 

Of course it will be hard to get the politicians out of the driver's 
seat. But the movement to oust them is one of the most powerful 
in the United States at the moment, and it is gaining momentum 
slowly with each passing day. 

One of the difficulties is that lawyers as usual disagree as to the 
solution. Many are obsessed with the delusion that all will be 
well if the judges are appointed by the Governor. This may do 
some good occasionally. But in the long run the Governor will 
have ambitions to get somewhere else and he will appoint the 
very same persons whom the political leader would select on his 
own. 

What I should like to know is, what is wrong with the Ameri- 
can Bar Association recommendation, formulated in 1937, which 
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is flexible, and which, in one form or another, is already in effect 
in many states. The ABA resolution provides for the filling of 
vacancies by the Governor, subject to recall by the voters at the 
next election, 


from a list named by another agency, composed in part of 
high judicial officers and in part of other citizens, selected 
for the purpose, who hold no other office. 


This means that a disinterested group selects three or five, or any 
number agreed upon, and the Governor must pick one of the 
three or the five. 

One of the significant effects of the operation of this plan, 
wherever, in one form or another, it has been put into effect, is 
that a better quality of candidates for judgeships is obtained, and 
the over-all work of the judges is greatly improved, the long 
caiendars and crowded dockets are made more nearly current; 
and the judges, freed from the burden of participation in party 
politics, have more time to devote to the uninterrupted per- 
formance of the judicial duties for which they were chosen and 
for which they are paid their salaries. 

Last year I was down in New Mexico for a couple of days, 
speaking on this same general question of improving the ad- 
ministration of justice. To my surprise and delight I found that 
the Governor was a former student of mine. Believe it or not, 
many years ago he came down from New Haven to take my New 
York bar examination course in preparation for the Connecticut 
bar examinations, and got through. I’m glad I didn’t have to 
take that Connecticut bar examination. Anyway, the voters of 
New Mexico, probably needled by the politicians, had just turned 
down by a large margin a proposal to select the judges by the 
method I have just described. But the Governor, on his own 
initiative, put this very plan into effect voluntarily, as he said he 
welcomed the opportunity to get the assistance of a small group 
of judges, lawyers and citizens. 

And how about these deals, by which the Republicans and the 
Democrats divide up the new judgeships, each party nominating 
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the same persons for the newly created vacancies, and leaving the 
voters out in the cold? Maybe one of these deals is cooking right 
this minute. 

Of all the brazen effrontery I think these deals are the worst. 
It is bad enough to prate about the importance of having the 
judges elected by the people, when we know the people have 
little or nothing to say about the matter. At least there is a blow- 
up once in a while and a Republican gets in here in New York 
City or a Democrat up-state. But these deals are an insult to the 
electorate; and it doesn’t make a bit of difference whether or not 
the candidates agreed upon happen to be good men. This is a 
government of laws; we love our American democracy; and it 
will lose its vigor and its integrity if we permit this sort of thing 
to go on. 

As I grow older certain precepts stand out in clear relief as 
solid, dependable rules to guide me. One of these is, always seek 
out underlying principles and stick to them through thick and 
thin. As Woodrow Wilson once said, “On a matter of principle a 
man has no right to yield.” I would rather stick to what I feel 
convinced are basic principles, even through defeat after defeat, 
rather than accomplish a little by sacrifices to expediency and 
compromise in matters of principle. 

And so, in conclusion, I suggest that the following are the basic 
principles to which we must adhere, if we are to modernize our 
courts: 


1. A single, state-wide, fully integrated court system 
will best serve the people. If purely functional difficulties 
make it impossible to attain such perfection, at least a her- 
culean effort should be made to reduce the number of 
courts to an absolute minimum. And in the process it must 
be recognized that it is inevitable that some traditions, 
however ancient and revered, must give way. 

2. The new system cannot function properly and effi- 
ciently unless administrative control with ample powers is 
vested in some one individual, who can implement and 
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the give practical effect to such recommendations as may be 
ight made by an administrative body such as the Judicial Con- 
ference of the State of New York, whose powers should be 
rst. largely increased. Here again, if purely functional con- 
the siderations make it unwise or impossible to have a single 
lave head, there should at least be one responsible head of each 
low- separate court, with power. Administrative efficiency will 
ork exist in inverse proportion to the dispersion of responsi- 
the bility. 
not g. There should be a uniform state-wide system of selec- 
is a tion of court personnel and budgeting and financing of the 
d it entire court system. 
Ling 4. The practice and procedure of the courts should be 
under the control of the group of judges who exercise the 
f as highest appellate powers in the new system, with a residual 
eek power of veto or revision in the legislature, similar to the 
and power which the Congress of the United States has with 
le a respect to the Federal Rules of Civil and Criminal Pro- 
feel cedure. 
eat, 5. The present method of selecting judges by so-called 
and popular vote should be supplanted by appointment by the 
’ Governor, subject to recall by popular vote, from a list of 
— available candidates of the highest caliber prepared by a 
aaa small, non-partisan group, serving without compensation, 
and consisting of high judicial officers, members of the bar 
and of the public. 


This is the “sound, bold plan” of which I wrote to the Tempo 
rary Commission in 1954. 

Perhaps this sounds like the millennium. But nothing is im- 
possible in this ever-changing world of ours. This Association has 
an enviable record of independent and courageous action in 
times of crisis such as the one we now face. But we must recognize 
that such fundamental reforms are never possible without the 
enthusiastic support of the public. Public opinion on this vital 
subject is now rapidly crystallizing. The newspapers are finally 
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taking hold. The New York Times has been on the job from the 
outset with its pungent and helpful editorials and its accurate and 
well-informed news articles. The Committee on Modern Courts 
is organized and well staffed and is swinging into action. The 
League of Women Voters has shown more than a passing interest. 
In time the Unions will realize that they have a vital interest. 


It is my hope that this plan may find favor with the Temporary 
Commission, which has already shown such energy and such de- 
termination to move deliberately and with becoming restraint in 
the exercise of its powers. I hope too that this Association may 
give consideration to the adoption of this “sound, bold plan,” or 
something closely resembling it, as a policy of the Association, to 
which every member may lend his individual support. 

So the courts are ina mess, the politicians are having a field day. 
There is grave danger that the widespread public dissatisfaction 
with waste, congestion and interminable delays will merely bring 
us more judges, more political deals, a more complicated system 
of procedure, and more waste of the taxpayers’ money. This will 
postpone indefinitely the happy day when we here in the State 
of New York are to have a modern up-to-date system of courts 
with firm, steady and fair administrative control and business 
management, sound laws requiring state-wide budgeting and 
financing, uniformly competent and efficient court personnel 
properly classified and free from the blight of subservience to the 
political leaders, and a system of selecting judicial officers which 
will produce the best qualified judges, based on merit alone. 

Well, that is the story, and I have got this off my chest. Why I 
do this sort of thing at my age I shall never know. 
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The Constitutionality of American Participation 
in the Proposed Organization for Trade Cooperation 
(oTc) and in the General Agreement 


on Tariffs and Trade (GATT) 


A REPORT BY 


THE COMMITTEE ON INTERNATIONAL LAW 


STATEMENT OF FACTS 


The General Agreement on Tariffs and Trade (GaTr)’ is a 
multilateral trade agreement which was negotiated in 1947. The 
United States and thirty-four other countries are now parties. It 
consists of (1) tariff concessions granted by the participating coun- 
tries to one another, (2) a set of general trade rules, and (3) certain 
administrative provisions. 

Participation in GATT was effected by the President of the 
United States under the powers delegated to him by the Recipro- 
cal Trade Agreements Act of 1934. GATT was never presented to 
the Congress for its approval. It was originally expected that the 
trade rules and administrative provisions of GATT would be super- 
seded by the provisions of an International Trade Organization 
(1ro). The rro was also to deal with subjects not included in GATT 
and not strictly within the field of commercial policy—full em- 
ployment, foreign investment, restrictive business practices, and 
international commodity agreements. ITO was presented to Con- 
gress for its approval. Congress took no action, however, and the 
ITO never came into existence.” 

In the absence of the 1ro, there was no organization to ad- 
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minister the tariff concessions and trade rules of Gatr. The 
administrative articles of Gatr provided for periodic meetings 
of the Contracting Parties, but made no provision for the ad- 
ministration of the GATr between these meetings. There was no 
adequate machinery to cope with a host of continuing problems.’ 
Moreover, the absence of Congressional approval of GatrT left 
doubt about the extent to which Congress considered itself bound 
by either the trade rules of GATT or its administrative deter- 
minations." 

On March 30, 1954, President Eisenhower, following the 
recommendations of his Special Commission on Foreign Eco- 
nomic Policy (the Randall Commission),* informed Congress that 
the administrative provisions of GATT would be severed from the 
rest of the agreement and submitted to the Congress for its ap- 
proval.* In the winter of 1954-55 GATT was renegotiated by the 
Contracting Parties to carry out this objective and also to make 
certain adjustments in the trade rules which experience had 
proved necessary. The main administrative provisions of GATT, 
supplemented by new administrative machinery, were grouped 
together in an Agreement on an Organization for Trade Co- 
operation (OTC).” 

At the last session of Congress a Bill (H.R. 5550) was intro- 
duced authorizing United States membership in the Organization 
for Trade Cooperation.’ In requesting its approval, President 
Eisenhower stated: 


“I believe the reasons for United States membership in 
the proposed organization are overwhelming . . . Such 
action would serve the enlightened self interest of the 
United States . . . Failure to assume membership in the 
Organization for Trade Cooperation would .. . strike a 
severe blow at the development of cooperative arrange- 
ments in defense of the free world.’”* 


Congress did not act on otc during its 1955 session. In his 
State of the Union message on January 5, 1956, President Eisen- 
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he hower repeated his appeal to Congress for speedy approval of 
igs American participation in the Organization: 

id- 

. “I most earnestly request that the Congress approve our 

3° membership in the Organization for Trade Cooperation, 

oft which would assist the carrying out of the General Agree- 

ad ment on Tariffs and Trade to which we have been a party 

>r- since 1948. Our membership in the otc will provide the 


most effective and expeditious means for removing dis- 
he criminations and restrictions against American exports 
and in making our trade agreements truly reciprocal. 
United States membership in the Organization will evi- 
he dence our continuing desire to cooperate in promoting an 
expanded trade among the free nations. Thus the Organi- 


, : : , , , 
he zation, as proposed, is admirably suited to our own in- 
ke terests and to those of like-minded nations in working for 
id steady expansion of trade and closer economic coopera- 
T, tion. Being strictly an administrative entity, the Organi- 
d zation for Trade Cooperation cannot, of course, alter the 
* control by Congress of the tariff, import, and customs 
policies of the United States.”° 
ii At its meeting in Philadelphia in August, 1955, the American 
oe Bar Association approved the following resolution: 
2 
““V. RESOLVED, that the bill, H.R. 5550, authorizing the 
President to accept membership in the Organization for 
Trade Cooperation is hereby disapproved on the grounds 
(a) that the Reciprocal Trade Agreements Act of 1934 
(Tariff Act of 1930, Section 350) confers no such power on 
the President, and (b) that neither the President, nor Con- 
gress has the legal authority under the Constitution, to 
delegate the regulation of our commerce with foreign 
nations to a foreign controlled group, and the Committee 
on Customs Law is hereby authorized on behalf of the 
is American Bar Association to present these views to the 
1- Congress and that the President of the American Bar 
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Association be authorized to select a representative or 
representatives to appear before the proper Congressional 
Committees.” ” 


On March 26, 1956, after two weeks of hearings, the House 
Ways and Means Committee recommended passage of H.R. 5550. 
A central issue in the hearings was the Constitutionality of United 
States participation in GATT and oTc.™ 

The present Report is the result of a detailed study of this 
question. It concludes that there is no doubt about the Con- 
stitutionality of American participation in the General Agree- 
ment on Tariffs and Trade or about the Constitutionality of H.R. 
5550 authorizing American participation in the Organization for 
Trade Cooperation. 

It should be emphasized that this Report deals only with the 
question of Constitutional power. It does not attempt to pass 
upon the desirability of American participation in GATT and oTc 
on policy grounds. 

The Constitutional position which emerges from the research 
upon which this Report is based, and which is more fully elabo- 
rated in the following pages, may be summarized as follows: 


I. The President had the necessary authority to agree to 
United States adherence to and participation in GATT under the 
authority delegated to him in the Reciprocal Trade Agreements 
Act. 


A. The Reciprocal Trade Agreements Act, which author- 
izes the President to alter American tariff rates and other 
import restrictions by making “foreign trade agreements’, is 
a Constitutional delegation of Congressional power. 


B. The Reciprocal Trade Agreements Act provides 
authority for United States participation in GATT. 


1. The Act authorizes the President to enter into 
multilateral as well as bilateral agreements. 
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2. The Act provides authority for the general trade 
rules in GATT as well as the individual tariff concessions. 

g. The Act provides authority for the administrative 
provisions in GATT. 


II. Congress may Constitutionally authorize United States par- 
ticipation in otc by H.R. 5550. 


A. American participation in oTc would violate no provi- 
sion of the Constitution. 


1. Neither Gatr nor the orc Agreement gives to in- 
ternational bodies or foreign nations any of the Consti- 
tutional power of Congress “to regulate Commerce with 
foreign Nations” or any other power of Congress. 

2. The powers given orc and the Contracting Parties 
of GATT have ample precedent in international organi- 
zations already entered into by the United States and are 
less extensive than many of the powers possessed by 
some of these organizations. 


B. There is ample precedent for Congressional authori- 
zation of United States participation in an international 
organization by majority vote of both Houses. 


ARGUMENT 


Point I 


THE PRESIDENT HAD THE NECESSARY AUTHORITY TO AGREE 

TO UNITED STATES ADHERENCE TO AND PARTICIPATION IN 

GATT UNDER THE AUTHORITY DELEGATED TO HIM IN THE 
RECIPROCAL TRADE AGREEMENTS ACT. 


H.R. 5550 is a bill authorizing American participation in the 
Organization for Trade Cooperation. While it makes reference to 
GATT, it contains no language purporting to authorize United 
States participation therein. It might be thought, therefore, that 
Constitutional questions about H.R. 5550 could be completely 
resolved by consideration of the orc Agreement alone. While this 
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may be technically correct, a thorough study of the Constitutional 
problem must be wider in scope. The primary function of otc 
is to administer GATT. It would make no sense for Congress to 
authorize American participation in otc if GATT itself were not 
a valid international obligation of the United States. An inquiry 
into the Constitutionality of present American adherence to GATT 
is, therefore, a prerequisite to considering the Constitutional 
authority of Congress to approve OTC.” 

American adherence to and participation in GATT was effected 
by the Executive Department of the United States Government 
without specific Congressional approval. This has been described 
by some critics as an unconstitutional usurpation of Congres- 
sional power. They point to the fact that the Constitution gives 
to Congress the power “To lay and collect Taxes, Duties, Im- 
posts and Excises”’ (including tariffs) and ““T'o regulate Commerce 
with foreign Nations.”’” In reply to charges of unconstitutionality 
the Executive Department maintains that Congress, in the Re- 
ciprocal Trade Agreements Act of 1934, made a delegation to 
the Executive of its power to make tariffs and to regulate com- 
merce with foreign nations and that this delegation provided 
ample authority for the Executive to undertake American 
participation in GATT. 


A. The Reciprocal Trade Agreements Act is a Constitutional 
Delegation of Congressional Power. 


The first question to be decided is whether the Reciprocal 
Trade Agreements Act is a Constitutional delegation of Con- 
gressional power. No court has yet had an opportunity to pass 
directly upon this question.” Nevertheless, the Constitutionality 
of the Act rests on a solid foundation of judicial authority. 

It is well established that Congress may delegate its Constitu- 
tional powers to the Executive when it lays down an “intelligible 
principle” to guide the Executive in the exercise of such powers.” 
In the domestic field, Congress has made numerous delegations 
to administrative agencies of its power to regulate interstate com- 
merce. The courts have upheld the Constitutionality of such 
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delegations even where the administrative agencies were left free 
to operate within principles as broad and indefinite as “public 
interest” “ and “public convenience, interest, or necessity. 

In the tariff and foreign trade field, two leading cases establish 
the Constitutional validity of delegations of Congressional power. 
In Field v. Clark,” the Supreme Court upheld a section of the 
Tariff Act of 1890 which authorized the President to suspend the 
duty-free status of certain foreign products whenever he found 
that the countries exporting those products maintained “‘recipro- 
cally unequal and unreasonable” duties on American products. 
In Hampton & Company v. United States,* the Supreme Court 
upheld a section of the Tariff Act of 1922 which authorized the 
President to vary American tariff rates in order to “equalize the 
differences in the costs of production” of domestic and foreign 
articles. In both these cases the quoted statutory provisions were 
held to set standards definite enough to constitute a valid dele- 
gation of Congressional power. 

The Reciprocal Trade Agreements Act” authorizes the Presi- 
dent to enter into “foreign trade agreements with foreign govern- 
ments” and to proclaim modifications of existing United States 
tariffs and other import restrictions in accordance with those 
agreements. In exercising his authority under this legislation, the 
President must find 

(1) that “existing duties or other import restrictions of the 
United States or any foreign country are unduly burdening and 
restricting the foreign trade of the United States” and 

(2) that the exercise of his authority will promote the purpose 
of the legislation, i.e., that of “expanding foreign markets for 
the products of the United States.” 

The principle laid down here is certainly no less “intelligible” 
than the principles upheld in the Field and Hampton decisions. 
As Senator George declared during the original Congressional 
debates on the Reciprocal Trade Agreements Act: “No fair- 
minded person can say that the principle of bargaining to open 
the lanes of distribution and markets of consumption by the Chief 
Executive in aid of the domestic producer is not as intelligible 
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and practicable a principle within the rule announced in the 
Hampton case as that of equalizing the costs of production the 
world over as compared with prevailing costs in the United 
States.’’* 

The Constitutionality of the Reciprocal Trade Agreements 
Act becomes particularly clear when attention is focused on the 
area of the governmental activity that is here involved. We have 
already noted that the courts have upheld extremely broad dele- 
gations by Congress of its Constitutional power in the domestic 
field. ‘They have been even more willing to sanction such delega- 
tions when the legislative powers overlapped—as they do here— 
existing executive powers in the field of foreign affairs. As the 
Supreme Court declared in United States v. Curtiss-Wright Ex- 
port Corporation: 


“It is important to bear in mind that we are here dealing 
not alone with an authority vested in the President by an 
exertion of legislative power, but with such an authority 
plus the very delicate, plenary and exclusive power of the 
President as the sole organ of the federal government in 
the field of international relations~a power which does 
not require as a basis for its exercise an act of Congress, 
but which, of course, like every other governmental 
power, must be exercised in subordination to the applic- 
able provisions of the Constitution. It is quite apparent 
that if, in the maintenance of our international relations, 
embarrassment—perhaps serious embarrassment—is to be 
avoided and success for our aims achieved, congressional 
legislation which is to be made effective through negotia- 
tion and inquiry within the international field must often 
accord to the President a degree of discretion and freedom 
from statutory restriction which would not be admissible 
were domestic affairs alone involved.”” 


The Constitutionality of the delegation of Congressional 
power contained in the Reciprocal Trade Agreements Act was 
fully and carefully considered by the Congress itself when the 
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Act was first enacted. The House Ways and Means Committee 
gave “‘particular attention to questions of constitutionality pre- 
sented by the proposed bill.” It concluded that “the proposed bill 
goes no further than many previous enactments of the Congress; 
in fact, it follows a current of legislation enacted from the earliest 
days of our history.”* The same Committee in later years sup- 
ported not only a renewal but a broadening of the delegated 
powers and reaffirmed its conclusion that “the Trade Agreements 
Act involves no improper delegation of legislative power.’™ 
Representative Fred Vinson, later Chief Justice of the United 
States, was particularly vehement in asserting that the Constitu- 
tionality of the Act was beyond question: 


“For the life of me, I cannot understand how this de- 
fense would be set up at this time. .. . The matter is really 
not debatable. The placing of this discretion in the Chief 
Executive of the United States is not an unconstitutional 
delegation of power.”’* 


As a concluding point, it should be noted that Congress has 
extended the authority delegated to the President by the Recipro- 
cal Trade Agreements Act ten times since the Act was first passed 
in 1934. There could scarcely be more impressive evidence that 
Congress regards the Act as a Constitutional delegation of its own 
power. 


B. The Reciprocal Trade Agreements Act provides authority for 
United States participation in GATT. 


The case against the Constitutionality of American participa- 
tion in GATT is not based solely on the charge that the Reciprocal 
Trade Agreements Act is unconstitutional. It rests also on the 
alternative charge that the Reciprocal Trade Agreements Act, 
even if Constitutional, does not provide authority for American 
participation in GATr. Three arguments have been advanced to 
support this latter assertion: 


1. The Act authorizes the President to make bilateral 
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trade agreements, but not a multilateral trade agreement 
like GATT; 


2. The Act authorizes the President to make agree- 
ments embodying tariff concessions but not embodying 
the general trade rules in GaTr; and 


g. The Act does not authorize the President to make 
agreements embodying the administrative provisions con- 
tained in GATT. 


Each of these arguments must be examined in turn. 


1. The Reciprocal Trade Agreements Act authorizes the Prest- 
dent to conclude multilateral as well as bilateral agreements. 


The Reciprocal Trade Agreements Act authorizes the Presi- 
dent to enter into “foreign trade agreements” with other govern- 
ments for the purpose of “expanding foreign markets for the 
products of the United States’. Special note should be made of 
the phrase “foreign trade agreements.” The legislation does not 
specify bilateral agreements only. There is no evidence in the 
legislative history of the Act to indicate that the Congress wished 
to confine the Executive in this way. It must be considered, there- 
fore, that the Congress wished to leave the Executive free to con- 
clude either bilateral or multilateral agreements, whichever 
would best promote, in the given circumstances, the purposes fcc 
which the Act was passed.” 

That the purposes of the Reciprocal Trade Agreements Act 
would be promoted by multilateral rather than bilateral agree- 
ments was clearly demonstrated in the first decade of the Act’s 
history. In that period the President exercised his authority by 
negotiating bilateral agreements with 29 countries. Under these 
agreements the United States made reductions in its tariffs in re- 
turn for reductions in the tariffs of its various trading partners. 
The agreements also provided limitations on the use of trade 
restrictions other than tariffs (such as quantitative restrictions 
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and internal taxes) which might be used to nullify the effect of 
the tariff reductions. 

This system of bilateral trade agreements revealed serious 
limitations. The agreements naturally provided for unconditional 
most favored nation treatment—a principle of commercial policy 
adopted by the United States and most other countries as a neces- 
sary basis for non-discriminatory and friendly trade relations. 
This provision meant that the concessions made by the parties 
to each agreement were granted generally to the trade of other 
countries. In the system of bilateral agreements, the most favored 
nation clause produced a certain amount of difficulty. Parties to 
a particular bilateral agreement were inhibited in granting tariff 
concessions to one another by the fear that countries not parties 
to the agreement would obtain benefits from those concessions 
without giving any concessions of their own in return. Parties to 
a bilateral agreement were also reluctant to agree to general trade 
obligations in the absence of assurance that other countries would 
assume the same obligations themselves. 

Accordingly, in planning for international trade cooperation 
after the Second World War, it was decided to abandon the bi- 
lateral method of tariff bargaining in favor of a multilateral ap- 
proach. Under the new system the world’s trading nations would 
all meet simultaneously to conclude their various sets of tariff 
bargains. They would thus be able to make substantial conces- 
sions with the assurance of knowing just what would be the sum 
total of concessions afforded by all the other nations in return. 
They would also be able to agree upon a common set of trade 
rules to protect and supplement those tariff concessions. 

The General Agreement on Tariffs and Trade was nothing 
more than the name for the agreement which embodied this new 
approach. Considering both the unqualified authorization of the 
Reciprocal Trade Agreements Act to make “foreign trade agree- 
ments” and the proven shortcomings of the bilateral approach 
as a means of achieving the Act’s objective, it is only reasonable 
to conclude that the authorization included the making of a 
multilateral agreement. 
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2. The Reciprocal Trade Agreements Act provides authority for 
GaTt’s General Trade Rules. 


GATT contains a number of general trade rules as well as in- 
dividual tariff concessions. These rules cover such subjects as 
unconditional most favored nation treatment, internal taxation, 
customs administration and quantitative restrictions.” There can 
be no doubt but that the President had the authority to conclude 
a trade agreement embodying such rules. The Reciprocal ‘Trade 
Agreements Act provides the general authorization to the Execu- 
tive to “enter into foreign trade agreements” for the “purpose 
of expanding foreign markets for the products of the United 
States.’” The purpose of the Act could not be achieved unless the 
President were empowered to deal in his negotiations with the 
whole range of restrictions which effectively impede American 
exports. This factor was specifically recognized in the Act when 
it authorized the President to proclaim modifications of “other 
import restrictions”™ as well as tariffs. 

On numerous occasions before the passage of the Reciprocal 
Trade Agreements Act in 1934 the President—in some cases even 
without Congressional authority to make agreements on tariff 
matters—entered into trade agreements embodying general rules 
of trade policy.” 

The Committee on Ways and Means of the House of Repre- 
sentatives took special notice of these agreements when it re- 
ported in 1934 on the bill which became the original Reciprocal 
Trade Agreements Act.” The Committee referred to these agree- 
ments as precedents for the validity of the agreements about to 
be authorized by the Trade Agreements Act, and clearly in- 
dicated that it considered general trade rules a proper part of 
the trade agreements to be entered into under the legislation. 

During hearings before this Committee Secretary of State 
Cordell Hull made a point of asking for the delegation of “full 
authority, otherwise, in respect of the things that are declared 
in purpose and effect and intended as a substitute for the ordinary 
name and function of tariffs, we would not get anywhere.”™ After 
hearing testimony such as this, the Committee emphasized that 
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authority was being given the President to proclaim changes in 
“other import restrictions” as well as tariffs and that this authority 
was ‘designed to cover the various types of measures for the 
retardation of trade with which the President will be expected to 
deal in his negotiations with other countries.” * 

Following this clear declaration of Congressional intent gen- 
eral trade rules were incorporated in bilateral agreements con- 
cluded by the President under the authority of the Reciprocal 
Trade Agreements Act.” In renewals of the Act committees of 
Congress referred, with approval, to the inclusion of such trade 
rules. 


3. The Reciprocal Trade Agreements Act authorizes the Admin- 
istrative Provisions of GATT. 


We have now seen that the Reciprocal Trade Agreements Act 
provided authority for the President to participate in a multi- 
lateral tariff agreement and also to adhere to GATT’s general rules 
of trade policy. The only other provisions in GATT (except for the 
statement of Objectives) are those of an administrative character. 
Some critics have suggested that by participation in an interna. 
tional agreement containing these provisions the Executive has 
made an unconstitutional delegation to an international body of 
the power of Congress “To regulate Commerce with foreign 
Nations.” Since Congress delegated to the Executive the power 
to enter into foreign trade agreements and to proclaim changes in 
tariffs and other import restrictions, the question is really whether 
the Executive has redelegated to GATT any powers of Congress, 
and, if so, whether such redelegation was Constitutionally proper. 

It is difficult to see how the administrative provisions of GATT 
involve any redelegation by the Executive of Congressional 
power. The Constitution gives to Congress the power “To regu- 
late Commerce with foreign Nations.” The Contracting Parties 
to GATT, operating under the administrative provisions, cannot 
impinge upon this power. They have no authority to make com- 
mercial policy for the United States. They cannot change a single 
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American tariff rate, nor any other American law relating to the 
import or export of goods. 

With the exceptions to be discussed below, the administrative 
provisions of GATT are purely mechanical arrangements defining 
the obligations of the Agreement and the rights of the Contract- 
ing Parties inter se. These have not been the object of serious 
challenge.* 

The charge that the administrative provisions of GATT delegate 
to the Contracting Parties the power of Congress ““To regulate 
Commerce with foreign Nations” is probably inspired by certain 
powers of interpretation and waiver given the Contracting Parties 
in the two administrative articles not yet dealt with.” 

These articles (with a summary of their most important pro- 
visions) are the following: 


Article xxui—Nullification or Impairment 


This article authorizes the Contracting Parties as a 
group to investigate controversies between particular Con- 
tracting Parties and to make recommendations and rulings 
thereon. It empowers them, in serious circumstances, to 
authorize one Contracting Party to withdraw concessions 
from another Contracting Party or Parties to the extent 
that the group deems appropriate. The Contracting Party 
from which concessions are withdrawn is free to withdraw 
entirely from the Agreement upon 60 days’ notice in 
writing. 


(These provisions are transferred by the revision of GATT 
to the orc Agreement.) 


Article xxv—Joint Action by the Contracting Parties 


This article provides for meetings of the Contracting 
Parties and lays down procedures for such meetings. It 
also provides that in exceptional circumstances the Con- 
tracting Parties can grant one another waivers of their 
GATT obligations by two-thirds vote. 
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(These provisions are transferred by the revision of GATT 
to the orc Agreement.) 


It will be seen that the above articles give to the Contracting 
Parties as a group certain powers to interpret GATT and to author- 
ize particular Contracting Parties to withdraw from their obliga- 
tions. In the 1954-55 revision, the powers of interpretation and 
waiver were removed from these articles and transferred to the 
oTc agreement.” In their amended form, the articles are simply 
the same kind of mechanical arrangements as the other adminis- 
trative provisions of GATT discussed earlier and are not open to 
serious question. Whether Congress can Constitutionally approve 
American participation in the orc which has now been given 
these powers of interpretation and waiver has still, of course, to 
be decided. 

Consideration of the Constitutional implications of these 
powers of interpretation and waiver might therefore be entirely 
deferred until discussion of the otc itself. TTwo reasons, however, 
militate against such a procedure. First, the President agreed to 
United States adherence to and participation in a GATT which, 
in its original form, contained these provisions of interpretation 
and waiver. It could conceivably be argued that, if the inclusion 
of these provisions violated some Constitutional provision, 
American participation in GATT as a whole was invalid. Second, 
until orc is approved by the United States Congress, the Con- 
tracting Parties to GATT will continue to exercise the powers of 
interpretation and waiver. For these reasons it is appropriate to 
consider what authority the Executive has to participate in an 
executive agreement containing such provisions. 

The attack on the legality of the provisions for interpretation 
and waiver appears to take the following lines. With respect to 
interpretation, it is contended that the Contracting Parties, by 
majority vote, can interpret the obligations of the United States 
under the Agreement and thus, in effect, deprive the Congress of 
its Constitutional power to make American trade policy. With 
respect to waiver, it is contended that the Contracting Parties, by 
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their power to pass upon American requests to be released from 
GATT obligations, and by their power to release other countries 
from the obligations which those countries have undertaken vis- 
a-vis the United States, can usurp the Constitutional power of 
Congress “To regulate Commerce with foreign Nations.” 

All these contentions are devoid of merit. The power of the 
Contracting Parties to interpret the obligations of the United 
States and other countries under the Agreement impinges upon 
no power of Congress. The Contracting Parties have no power 
under the Agreement to increase the obligations of the United 
States. They cannot force the United States to alter a single tariff 
rate or other item of legislation. In short, they cannot force the 
United States to act in accord with their interpretations. At most 
they can, in extreme cases, when the United States refuses to ac- 
cept their interpretation of its obligations, authorize other count- 
ries to withdraw concessions from the United States. Whether 
this involves some unconstitutional usurpation of Congressional 
power will be presently discussed. But it is clear that the act of 
interpreting does not itself involve the exercise of Congressional 
power. 

We are brought, therefore, to the charge that the power of the 
Contracting Parties to authorize other countries to withdraw 
concessions granted to the United States involves an exercise of 
the Constitutional power of Congress ‘“To regulate Commerce 
with foreign Nations.” This charge involves an obvious fallacy. 
The power to regulate commerce between the United States and 
foreign countries by tariffs and other restrictions imposed by 
such foreign countries on imports to and exports from their own 
territories is a power which exists in those countries alone. It is 
not a power of the American Congress. The Constitution of the 
United States cannot and does not vest in Congress such au- 
thority. To hold otherwise would be to assert that the American 
Congress can legislate for the entire world. One cannot attribute 
such absurdity to the Framers of our Constitution. The axiom 
that the powers of Congress do not include the making of legis- 
lation for other countries has been repeatedly recognized by our 
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Courts.” It follows that the power of the Contracting Parties to 
authorize waiver of the obligations of other countries vis-a-vis 
the United States involves no delegation of Congressional power. 

The same is true of the power of the Contracting Parties to 
grant waivers to the United States. We have already seen that the 
Reciprocal Trade Agreements Act was a Constitutional delega 
tion to the President of the power to make foreign trade agree- 
ments. By such foreign trade agreements the United States, as in 
all international agreements, voluntarily assumes the obligations 
to do or not to do certain things in return for corresponding 
obligations assumed by other countries. The power of the Con- 
tracting Parties to relieve the United States from its obligations 
gives the United States more rather than less freedom than it 
would otherwise have. Without Gatt’s administrative provisions 
the United States would be inflexibly bound by the obligations 
it had contracted. With them, it has an opportunity of escape.” 
This opportunity of escape obviously involves no usurpation of 
Congressional power “To regulate Commerce with foreign 
Nations.” 

In short, therefore, the administrative provisions of GATT for 
interpretation and waiver involve no power of the American 
Congress and, therefore, no redelegation of such power by the 
President. They involve rather a systematization by mutual agree- 
ment of a power over commerce between the United States and 
foreign nations which is not a power of the American Congress or 
of any branch of the United States Government. 

Once the charge of “redelegation” is rejected, there can be 
little doubt about the President’s authority to negotiate the ad- 
ministrative provisions of GAtr. The Reciprocal Trade Agree- 
ments Act gave the President authority to make “foreign trade 
agreements.” As we have seen, this included the authority to make 
multilateral agreements containing not simply tariff concessions 
but general trade rules as well. It must also have included the 
authority to negotiate the administrative provisions necessary to 
accomplish the Act’s objectives. No foreign trade agreement— 
certainly not a multilateral agreement embodying general trade 
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rules—could operate effectively without some mechanism for in- 
terpretation and for adaptation of the general rules to changing 
situations. It is doubtful whether any country, including the 
United States, would commit itself to obey a set of trade rules 
unless some provision were made for release in special circum- 
stances. To put it in another way, the administrative provisions of 
GATT at which criticism is directed are precisely those which per- 
mit the United States Congress to free itself from the tariff and 
trade commitments which it has previously authorized the Presi- 
dent to make. 

The inclusion of administrative provisions in trade agreements 
made by the President without specific Congressional approval 
is no new development. It has ample precedent in American his- 
tory. An early example of a trade agreement containing such pro- 
visions is the executive agreement with France which Elihu Root 
signed on behalf of the United States on January 28, 1908. 
Article III of this Agreement provided that complaints as to the 
application of customs regulations should be considered by two 
commissions of experts to be appointed by the Governments of 
the United States and France. The commissions were to confer 
and report to their respective governments with a view to modify- 
ing the objectionable regulations. Article I of the same Agree- 
ment gave to the President of the French Republic the right to 
withdraw certain concessions “whenever additional duties be- 
yond those now existing and which may be deemed by him unjust 
to the commerce of France shall be imposed by the United States 
on products of France.” 

In recent years, bilateral agreements negotiated under the 
Reciprocal Trade Agreements Act of 1934 have included ad- 
ministrative provisions similar to those included in catr. The 
Agreement with Mexico, for example, contained an escape clause 
authorizing the withdrawal or modification of concessions under 
specified circumstances.“ The clause provided that, before conces- 
sions could be withdrawn or modified, the country intending to 
act had to afford the other government an opportunity of con- 
sultation with respect to the proposed action; if agreement could 
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not be reached, the entire trade agreement could be terminated 
on short notice. The clause placed no limitation on the extent of 
the modifications which the parties might make in tariff conces- 
sions and other obligations during their consultation in order to 
avoid termination of the Agreement. This provision of the Trade 
Agreement with Mexico was accepted by implication by the 
House Ways and Means Committee in 1945 when it approved a 
statement by Administration witnesses that like provisions would 
be included in future trade agreements.“ 

It must be noted, of course, that the administrative provisions 
of Gatr are embodied in a multilateral, not a bilateral, trade 
agreement. This fact appears to be regarded as significant by some 
critics. They argue that, whatever the validity of the administra- 
tive provisions in bilateral agreements may be, such provisions 
are inadmissible in a multilateral agreement where the United 
States has only one vote in thirty-five. They regard the latter 
arrangement as a dilution of American sovereignty significantly 
greater than that involved in a bilateral system. Accordingly, they 
describe it as an unconstitutional “‘redelegation” of Congressional 
power. 

This argument rests on a fundamental misunderstanding of 
the operation both of bilateral agreements and of Gatr itself. In 
a bilateral trade agreement, occasions may arise when one party 
undertakes a measure which the other party considers to have 
violated the agreement. Under customary international law, the 
complaining party, if it has a valid grievance which cannot be re- 
solved by negotiation with the first party, has the right to re- 
taliate.* If the first party concedes that its action would violate the 
agreement, it must, if it wishes to avoid possible retaliation, 
secure a waiver from the other party of the other party’s rights 
under the agreement. 

Under GaTT, on the other hand, the decision as to whether an 
American action does or does not violate treaty obligations is not 
made unilaterally by the one other nation directly affected; it is 
made by a majority vote of the Contracting Parties, many of them 
disinterested in the controversy. In the event that the United 
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States is found to have violated its obligations, the measures of 
retaliation by the complaining country do not lie within its dis- 
cretion alone; they are determined in accordance with recom- 
mendations of the Contracting Parties as a group. Finally, if the 
United States asks a waiver for a legislative measure clearly in 
conflict with its obligations, it does not have to gain approval (as 
it does under the bilateral system) from each country adversely 
affected, but only from two-thirds of the Contracting Parties. 
Thus the administrative provisions of GATT involve less restric- 
tion of United States freedom than the administrative provisions 
of bilateral agreements whose Constitutional validity has long 
been accepted. 

The legal objection to the inclusion of administrative provi- 
sions in a multilateral trade agreement is mainly inspired by fears 
about the political implications of such an arrangement. It is 
claimed that the United States has less bargaining power as one 
nation among thirty-five than in negotiation with individual 
trading partners. The experience with Gatr and with bilateral 
agreements has demonstrated the unsoundness of this claim. The 
influence of the United States on decisions of the Contracting 
Parties has not simply been that of a nation having one vote in 
thirty-five; it has fully reflected the position of the United States 
as the world’s foremost economic power. Striking evidence of this 
fact was the broad waiver which the United States received from 
the Contracting Parties to employ quantitative restrictions, other- 
wise prohibited by GATT, on agricultural imports. Unfortunate 
indeed would have been the prospect confronting the United 
States had this country been forced to secure the waiver in bi- 
lateral negotiations with thirty-four different trading partners. 

It must be concluded, therefore, that the administrative provi- 
sions of GATT involve no surrender of American bargaining power 
and no dilution of American sovereignty. Clearly they involve no 
improper “redelegation” of Congressional power.“ 
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Point II 


CONGRESS MAY CONSTITUTIONALLY AUTHORIZE AMERICAN 
PARTICIPATION IN OTC BY H.R. 5550 


We have reached the conclusion that the President had author- 
ity to agree to United States participation in GATr under the 
powers delegated to him in the Reciprocal Trade Agreements 
Act of 1934. For reasons of policy, however, the Administration 
has removed the main administrative provisions from GATT and 
placed them, strengthened by new administrative machinery, in 
an Agreement for an Organization for Trade Cooperation. Con- 
gressional authorization for orc is now sought in the form of 
majority action by both Houses of Congress. There can be little 
doubt about the Constitutional power of the Congress to author- 
ize United States participation in orc and to do so in this way. 


A. Congress has the Constitutional Power to Authorize 
American Participation in orc. 


The purpose of orc is to provide permanent arrangements for 
the administration of catr. The Organization would exercise the 
functions formerly exercised jointly by the Contracting Parties in 
their periodic meetings. It would also be empowered to sponsor 
international trade negotiations and serve as an intergovern- 
mental forum for the discussion and study of other questions 
relating to international trade.“ 

The otc would have an Assembly, consisting of all the states 
which are parties to GATT, and a 17-member Executive Commit- 
tee, to which the Assembly would delegate powers to handle 
questions arising between sessions of the Assembly. Under the 
criteria for election to the Executive Committee, the United 
States would be assured of a permanent seat. 

The orc Agreement specifically provides that the Organization 
shall have no authority to amend the provisions of GATT or impose 
on any member any obligation which that member has not specift- 
cally agreed to undertake.” 
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Two articles of oTc contain, in virtually identical form, the 
powers to interpret GATT and to authorize releases from its obliga- 
tions which were formerly contained in the two main administra- 
tive articles of Gatr. Article 13 empowers the Assembly, in 
exceptional circumstances, to waive by two-thirds vote an obliga- 
tion imposed upon a Contracting Party by catr. Article 14 
authorizes the Organization to investigate and rule on complaints 
and in serious cases to authorize a Contracting Party to suspend 
the application to any other Contracting Party or Parties of con- 
cessions under GAtr. The Contracting Party from whom conces- 
sions are thus withdrawn is free to withdraw from the Organiza- 
tion after sixty days’ notice in writing. 

Can the United States Congress authorize American participa- 
tion in an organization which has such powers? 

We concluded in our discussion of GATT itself that the provi- 
sions for interpretation and waiver involved no exercise of Con- 
gressional power. The same conclusion applies to these provisions 
now that they have been transferred to orc. There is, therefore, 
no basis for the charge that by approving oTc the Congress would 
be surrendering its Constitutional power “To regulate Com- 
merce with foreign Nations.” 

The Constitutionality of orc is also supported by reference to 
historical precedents. Congress has approved American participa- 
tion in a number of international organizations having powers 
identical with or similar to the above-mentioned powers of orc. 

With respect to the power of interpretation, there can hardly 
be serious question. On numerous occasions— going back to the 
Jay Treaty of 1794"—the Congress of the United States, either by 
two-thirds vote of the Senate or by majority vote of both Houses, 
has approved agreements containing provisions for interpretation 
of United States obligations by an international body. The Senate 
alone has approved treaties providing for 26 different arbitral 
tribunals. 

As the result of Congressional action, the United States now 
participates in organizations like the International Labor Organi- 
zation, whose Constitution provides for submission of disputes to 
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the International Court of Justice,“ and adheres to international 
agreements like the Narcotics Conventions,” which provide for 
the determination of certain questions by technical bodies. 

The United States has accepted the so-called ‘Optional 
Clause,” Article 36 of the Statute of the International Court of 
Justice, under which this country is obliged to accept the juris- 
diction of the Court in certain broad categories of cases (includ- 
ing disputes as to the interpretation of treaties) in relation to any 
other state accepting the same obligations. It is true, of course, 
that this acceptance has been qualified by a reservation that the 
United States will not recognize the jurisdiction of the Court as 
to any matter considered by the United States to be within its 
domestic jurisdiction.” 

Virtually every international organization to which the United 
States belongs has power to interpret the obligations of the 
parties. Examples are the International Civil Aviation Conven- 
tion,” the Articles of Agreement of the International Monetary 
Fund," and the United Nations Charter itself.“ 

There remain to be considered only the provisions empower- 
ing oTc to relieve members of their obligations in certain circum- 
stances. There is ample precedent for such provisions. Several 
examples can be found in the Articles of Agreement of the Inter- 
national Monetary Fund. Article VIII provides that “no member 
shall, without the approval of the Fund, impose restrictions on 
the making of payments and transfers for current international 
transactions.” Under this Article the Fund can, by giving the 
necessary approval, release a member from its obligation. The 
Fund can release members from the same obligation under 
Article VII, the so-called “scarce currency” clause. This clause 
gives the Executive Directors of the Fund the power to determine 
that the dollar is a “scarce” currency and to authorize the mem- 
bers of the Fund to impose discriminatory restrictions against 
American goods.” 

The International Wheat Agreement also contains provisions 
authorizing the release of parties from their obligations. It em- 
powers the International Wheat Council to relieve a party of its 
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obligation to import or export a previously agreed quantity of 
wheat if it finds that fulfilment of the obligation would endanger 
the party’s balance of payments or monetary reserves, in the case 
of an importing country, or is prevented by a short crop, in the 
case of an exporting country.” 

It should be clear from this discussion that the oTc provisions 
for waiver of obligations have close parallels in other interna- 
tional agreements. Indeed, history provides precedents of an even 
more striking kind. The United States Congress has approved 
American participation in international organizations having 
powers (specifically denied to oTc) to increase the international 
obligations of the United States. 

The Inter-American Coffee Agreement of 1940 created an 
Inter-American Coffee Board and gave it “authority to increase 
or decrease the quotas for the United States market in order to 
adjust supplies to estimated requirements.”* The delegate of the 
United States on this Board cast only 12 of the 36 votes allotted 
to the delegates of ali participating countries.” In general the 
decisions of the Board were to be taken by a simple majority of 
the votes.” An emergency increase in the United States quota, 
however, could be authorized by a one-third vote." While such 
considerable restraints on America’s freedom to set its own trade 
policy engendered many misgivings during the Senate debates, 
they produced not a single objection on Constitutional grounds.” 

Other international agreements to which the United States is 
presently a party also give to international organizations the 
power to increase American obligations. The International 
Monetary Fund in certain circumstances can require a country to 
sell its currency to the Fund for gold,® or to buy its currency from 
the Fund with gold or other currencies.“ The International 
Wheat Council can require parties to the International Wheat 
Agreement, in certain circumstances, to undertake exportations 
of wheat specified by it.“ The 1953 Opium Protocol empowers 
the Central Opium Board to impose upon countries an embargo 
on the import or export of opium.” The United States Senate 
voted approval of this Protocol without a dissenting vote, despite 
the fact that (unlike the orc Agreement) it involves a delegation 
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of the Constitutional power of Congress ““To regulate Commerce 
with foreign Nations.” 

In view of the fact that Congress has approved American par- 
ticipation in international organizations with such powers as 
these, it can hardly be maintained that it has not the power to 
authorize participation in OTC. 


B. Congress May Authorize American Participation 
in oTc by Majority Vote of Both Houses. 


The Congress has approved participation in a number of inter- 
national organizations by majority action of both Houses. Among 
them are the International Labor Organization,” the Interna- 
tional Monetary Fund and Bank,®* the World Health Organiza- 
tion,” the Food and Agriculture Organization,” and the United 
Nations Educational, Scientific and Cultural Organization.” It is 
well settled that the United States Congress can approve United 
States entry into international organizations in this way.” 


CONCLUSION 


The argument set out in this Report leads to the following 
conclusions: 


1. The President had the necessary authority to agree to 
United States adherence to and participation in GATT 
under the authority delegated to him in the Reciprocal 
Trade Agreements Act. 

2. There is no Constitutional impediment to Congres- 
sional enactment of H.R. 5550, authorizing United 
States membership and participation in orc. 


Respectfully submitted, 
COMMITTEE ON INTERNATIONAL LAW 


JOHN V. DUNCAN, Chairman ETHAN ALLEN HITCHCOCK 
AMORY H. BRADFORD JAMES N. HYDE 

FLORENCE BRUSH DENNIS C. MAHONEY 
THOROLD J. DEYRUP CYRIL C. MEANS, JR. 

FRANCIS X. DOWNEY STANLEY F. REED, JR. 
THOMAS K. FINLETTER HAYDEN N. SMITH 

ERNEST A. GROSS JOHN R. STEVENSON 

E. DOUGLAS HAMILTON EDWARD EVERETT WATTS, JR. 


RICHARD N. GARDNER. Consultant 
March 7, 1956 











264 THE RECORD 


NOTES 


161 STAT. (PARTS 5 & 6), T.I.A.S. No. 1700, Vols. I & II (1947). 

1@ For a comprehensive account of the origin of Gatr and the tro Charter, and of 
the controversies which led to the Charter’s abandonment, see GARDNER, STERLING- 
DoLLarR DIPLOMACY (1956). 

* In the early years of GATT various intersessional committees were established to 
deal with specific problems, but they were appointed for narrowly defined pur- 
poses and were in no sense general executive bodies. Since 1951 an intersessional 
committee with somewhat broader authority has been established each year on a 
year to year basis, but relatively little authority has been delegated to it and its 
temporary nature has prevented it from becoming a true executive committee. 

* Congress has inserted the following proviso in the last four extensions of the 
authority granted to the President by the Reciprocal Trade Agreements Act: 

“The enactment of this Act shall not be construed to determine or indicate 
the approval or disapproval by the Congress of the Executive Agreement 
known as the General Agreement on Tariffs and Trade.” 

Act of June 16, 1951, c. 141, § 10, 65 STAT. 75; Act of Aug. 7, 1953, c. 348, § 103, 67 
STAT. 472; Act of July 1, 1954, c. 445, § 3, 68 SraT. 360; Act of June 21, 1955. c. 169, 
§ 3, 69 SraT. 162, 163. 

“H.R. Doc. No. 2go. 83d Cong., 2d Sess. 49 (1954). 

° H.R. Doc. No. 360, 83d Cong., 2d Sess. 4 (1954). 

* For convenience the text of the orc Agreement has been printed as an appendix 
to this report. It can also be found at H.R. Doc. No. 140, 84th Cong., ist Sess. 5-11 
(1955) and 32 Dep’r STATE BULL. 579-582 (April 4, 1955). Assistant Secretary of State 
Samuel C. Waugh signed this Agreement on behalf of the United States, condition- 
ally on Congressional approval of United States membership in the Organization. 
He also signed several protocols amending the trade rules of Gatr itself. The United 
States acceptance of these protocols was not conditional on Congressional action. 
32 id. 577. 

7 H.R. 5550, 84th Cong., 1st Sess. (1955), introduced by Representative Cooper and 
referred to the Committee on Ways and Means. 101 Conc. Rec. 3811 (daily ed. 
April 14, 1955). 

* Message from the President requesting enactment of legislation recommending 
United States membership in an Organization for Trade Cooperation, H.R. Doc. 
No. 140, 84th Cong., ist Sess. 4 (1955); 101 Conc. REC. 3760, 3762 (daily ed. April 14, 
1955)- 

* H.R. Doc. No. 241, 84th Cong., 2d Sess. 5 (1956); 102 Conc. Rec. 137 (daily ed. 
Jan. 5, 1956). 

7° 41 AM. Bar Ass’N J. 1078 (Nov. 1955). 

18 The present Report was submitted to and approved by the Executive Commit- 
tee of The Association of the Bar of the City of New York on March 7, 1956. This 
paragraph, which describes subsequent events, was added later. 

On March 8, 1956, the present Report was submitted to the House Ways and 
Means Committee by a representative of the Association. 

4 Since we must first consider the validity of the original United States adherence 
to GATT, all references in the following section (unless otherwise specified) will be 
to that Agreement in its original, pre-revision form. 

#2 Art. I, § 8, cl. 1 and cl. 3. 

* Until recently there has been no generally available procedure by which do- 
mestic producers affected by tariff reductions and other changes in import restric- 
tions made by the Executive could challenge the Constitutionality of the Reciprocal 
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Trade Agreements Act. In 1951, however, Congress provided such a procedure. 
Trade Agreements Extension Act, June 16, 1951, c. 141, § g(a), 65 STAT. 72, 75. 

Two cases are now pending in which the Constitutional question has been raised. 
Morgantown Glassware Guild, Inc. v. Humphrey, Secretary of the Treasury, Civil 
No. 876-55, D.D.C., Aug. 29, 1955 (mem. op.), on appeal, No. 13033, D.C.Cir. (peti- 
tion for declaratory judgment that Act is unconstitutional and catr adherence 
ultra vires; dismissed for want of jurisdiction); Star Kist Foods, Inc. v. United States 
(Bruno Scheidt, Inc., Party in Interest), Protest No. 258737-K, Customs Ct. (attack 
on Constitutionality of Act as authority for tariff reduction proclaimed after bi- 
lateral Trade Agreement with Iceland; not yet at issue). 

% Hampton & Co. v. United States, 276 U.S. 394, 409 (1928). 

** New York Central Securities Corp. v. United States, 287 U.S. 12, 24 (1932). 

** Federal Radio Commission v. Nelson Brothers Bond & Mortgage Co., 289 U.S. 
266, 285 (1933). 

7 443 U.S. 649 (1892). 

#8 276 U.S. 394 (1928). 

69 Strat. 162, 163, 19 U.S.C.A. § 1351(a)(1)(A) (Supp. 1955). This is the latest 
extension of the authority granted the President in the Reciprocal Trade Agree- 
ments Act of 1934, c. 474, 48 STAT. 943. 

® 19 U.S.C.A. § 1351(a)(1) (Supp. 1955). 

2178 Conc. REC. 10077 (1934). 

*2 999 U.S. 304, 319-320 (1936) (italics supplied). 

* H.R. Rep. No. 1000, 73d Cong., 2d Sess. 7 (1934). See also S. Rep. No. 871, 73d 
Cong., 2d Sess. 10 (1934). 

* H.R. Rep. No. 594, 79th Cong., 1st Sess. 11 (1945). 

* 81 Conc. REc. 1028 (1937). For authoritative analyses leading to the same con- 
clusion, see Francis B. Sayre, Constituiionality of the Trade Agreements Act, 39 
Cotum. L. REV. 751 (1939); Comment, The Trade Agreements Act of 1934, 46 YALE 
L. J. 647 (1937); Green H. Hackworth, Legal Aspects of the Trade Agreements Act 
of 1934, 21 AM. Bar Ass’N J. 570 (1935). 

*° Reference may be made by way of analogy to U.S. Const. art. II, § 2, cl. 2, which 
gives the President the power, with the advice and consent of the Senate, “to make 
Treaties.” This has never been interpreted to confine the President to the making 
of bilateral treaties. 

Reference may also be made to the fact that the United States has entered into 
numerous multilateral postal agreements under a statutory authorization to the 
Executive that said nothing about multilateral agreements. At the very session at 
which it enacted the original Reciprocal Trade Agreements Act, Congress also re- 
enacted the statutory authorization to the Executive to “negotiate and conclude 
postal treaties or conventions”, knowing that this authorization had been used to 
negotiate multilateral conventions. Rev. STat. § 398; Act of June 12, 1934, C. 473, 
48 STAT. 943. 

7 The following is a complete list of the articles of GATT containing general prin- 
ciples of trade policy; Article I (General Most-favored-Nation Treatment); Articles 
III and IV (National Treatment on Internal Taxation and Regulation); Article V 
(Freedom of Transit); Article VI (Anti-dumping and Countervailing Duties); 
Article VII (Valuation for Customs Purposes); Article VIII (Fees and Formalities 
Connected with Importation and Exportation); Article IX (Marks of Origin); 
Article X (Publication and Administration of Trade Regulations); Article XI 
(General Elimination of Quantitative Restrictions); Article XII (Restrictions to 
Safeguard the Balance of Payments); Article XIII (Non-discriminatory Adminis- 
tration of Quantitative Restrictions); Article XIV (Exceptions to the Rule of Non- 
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Discrimination); Article XV (Exchange Arrangements); Article XVI (Subsidies); 
Article XVII (State Trading Enterprises); Article XVIII (Governmental Assistance to 
Economic Development); Article XIX (Emergency Action on Imports of Particular 
Products); Article XX (General Exceptions); Article XXI (Security Exceptions); 
Article XXIV (Territorial Application—Frontier Traffic—Customs Unions and Free- 
Trade Areas). 

* 6g Stat. 162, 163, 19 U.S.C.A. § 1951(a)(1)(B) (Supp. 1955). 

* The texts of some of these agreements are collected in Hearings before the 
Senate Committee on Finance on Extension of the Reciprocal Trade Agreements 
Act, 81st Cong., 1st Sess. 1095-1134 (1949). 

It should be noted that the general rules of commercial policy embodied in Gatr 
apply to all trade between the parties, not just to the commodities on which tariff 
concessions are made. But this fact represents no new development. Trade rules 
applying to all trade were included in a number of executive agreements concluded 
prior to 1934. An executive agreement between the United States and Germany, for 
example, signed by Secretary of State Elihu Root in 1907, included general under- 
takings by the United States with respect to modification of its “‘customs and con- 
sular regulations”—regulations involving such matters as the definition of dutiable 
“market value” and the conduct of proceedings by the United States Board of Ap- 
praisers (now the United States Customs Court). 1 MALLoy, U.S. Treaties, Con- 
VENTIONS, INTERNATIONAL ACTS, PROTOCOLS & AGREEMENTS 563, 564, 566 (1910) (not in 
Statutes at Large). See also Agreement with Greece according Mutual Unconditional 
Most-Favored-Nation Treatment in Customs Matters, Dec. 9, 1924, T.S. No. 706, 
4 U.S. TREATIES, CONVENTIONS, INTERNATIONAL ACTS, PROTOCOLS & AGREEMENTS 4281 
(Trenwith ed. 1938) (not in Statutes at Large); Provisional Agreement with Persia 
respecting Commercial Relations, May i4, 1928, 47 STAT. 2644, E.A.S. No. 19; Pro- 
visional Commercial Agreement with Rumania for Most-Favored-Nation Treat- 
ment, Aug. 20, 1930, 47 STAT. 2593, E.A.S. No. 8. 

® H.R. Rep. No. 1000, 73d Cong., 2d Sess. g, 10, 15 (1934). 

%! Hearings before the House Committee on Ways and Means on H.R. 8430 con- 
cerning Reciprocal Trade Agreements, 73d Cong., 2d Sess. 13 (1934). 

*2 H.R. Rep. No. 1000, 73d Cong., 2d Sess. 16 (1934). 

8 See, e.g., Reciprocal Trade Agreement with Switzerland, Jan. 9, 1936, 49 STAT. 
3917, E.A.S. No. go; with Mexico, Dec. 23, 1942, 57 STAT. 833, E.A.S., No. 311. 

* See H.R. REP. No. 166, 75th Cong., ist Sess. 11-12 (1937); S. Rep. No. 111, 75th 
Cong., ist Sess. 4-6 (1937); H.R. Rep. No. 409, 78th Cong., ist Sess. 42 (1943). On 
several occasions the courts have considered, without questioning their validity, the 
general trade rules incorporated in bilateral agreements negotiated under the Act. 
See Balfour, Guthrie & Co. v. United States, 31 C.C.P.A. (Customs) 63, 136 F. 2d 1019 
(1943); Greene Cattle Co., Inc. v. United States, 36 C.C.P.A. (Customs) 52 (1949). 

* The following is a list of these provisions: Article XXII (Consultation); Article 
XXVI (Acceptance, Entry into Force, and Registration); Article XXVII (With- 
holding or Withdrawal of Concessions); Article XXVIII (Modification of Sched- 
ules); Article XXIX (The Relation of this Agreement to the Havana Charter); 
Article XXX (Amendments); Article XXXI (Withdrawal); Article XXXII (Con- 
tracting Parties); Article XX XIII (Accession); Article XXXIV (Annexes); Article 
XXXV (Non-Application of the Agreement between Particular Contracting 
Parties). 

** Powers of interpretation and waiver are also given the Contracting Parties in 
some of the articles on general trade policy, such as Articles XII and XVIII. Since 
the powers given in these articles are of the same type as the powers given the Con- 
tracting Parties by administrative Articles XXIII and XXV, they will not be sepa- 
rately considered. 
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%* The 1954-55 revision also gave orc the powers of interpretation and waiver 
given the Contracting Parties in the general trade articles. 

% E.g., American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909), and cases 
therein cited. 

*° The United States has utilized the possibility of waiver to withdraw from its 
caTT obligations in several important cases. The most important of these was the 
waiver granted in connection with import restrictions imposed by the United States 
under § 22 of the Agricultural Adjustment Act. The text of the waiver may be 
found in CONTRACTING PARTIES TO GATT, BAsIc INSTRUMENTS & SELECTED DOCUMENTS 
32-36 (3d Supp. 1955). 

The United States has another power of escape, of course, in that it can withdraw 
entirely from GATT, upon six months’ notice in writing. The waiver provision, how- 
ever, has the particular advantage of affording the United States escape from indi- 
vidual obligations which have become onerous without depriving it of the advan- 
tages accruing to it under the Agreement. 

“ Additional Commercial Agreement with France, Jan. 28, 1908, 1 MALLoy, 
TREATIES, CONVENTIONS, INT’L Acts, PRoTocots & AGREEMENTS 547 (1910) (not in 
Statutes at Large), reprinted, Hearings before the Senate Committee on Finance on 
Extension of the Reciprocal Trade Agreements Act, 81st Cong., 1st Sess. 1131 (1949). 

“ Reciprocal Trade Agreement with Mexico, Dec. 23, 1942, Art. XI, 57 STAT. 833, 
845-6, E.A.S. No. 311. 

“H.R. Rep. No. 594, 79th Cong., ist Sess. 9 (1945). For other provisions in trade 
agreements authorizing the withdrawal or modification of concessions, see Recipro- 
cal Trade Agreement with Venezuela, Nov. 6, 1939, Art. VI, 54 STAT. 2375, 2378, 
E.A.S. No. 180; Reciprocal Trade Agreement with Switzerland, Jan. 9, 1936, Art. 
XVI, 49 STAT. 3917, 3927, E.A.S. No. go. For an example of the exercise of the power 
provided under this Article of the Swiss Agreement, see Proclamation of the Presi- 
dent terminating Concession on Handkerchiefs under Reciprocal Trade Agreement 
with Switzerland, Nov. 28, 1940, 54 STAT. 2461, E.A.S. No. 193. 

“2 HybDE, INTERNATIONAL LAW CHIEFLY AS INTERPRETED AND APPLIED BY THE 
UNITED STATES § 588 (retorsion and retaliation) (2d rev. ed. 1945); 2 OPPENHEIM, 
INTERNATIONAL Law §§ 29-32 (retorsion), §§ 33-43 (reprisals) (7th ed., Lauterpacht, 
1952). 

“ Besides the administrative provisions in bilateral trade agreements additional 
precedents for the administrative provisions of GATT may be found in a number of 
international agreements containing provisions for interpretation and adjustment 
of obligations which have been entered into by the President without specific Con- 
gressional authorization. Some of the organizations established by these agreements 
exercise powers in the very fields in which Congress has authority under the Con- 
stitution. The Universal Postal Union Conventions, from 1874 to 1952, have given 
that international organization broad powers to regulate postal procedures. The 
substance of the provisions of the agreement may be modified by the parties to the 
Union by a two-thirds vote. Moreover, disputes between the parties are to be sub- 
mitted to a special arbitral tribunal created for this purpose. Treaty concerning 
the Formation of a General Postal Union, Oct. 9, 1874, 19 STAT. 577, revised many 
times, most recently July 11, 1952, T.I.A.S. No. 2800. Art. XVI of the 1874 Treaty 
provided for arbitration of disputes by the postal administrations of disinterested 
states. 19 STAT. 585. Art. 31 of the 1952 Convention continues this arrangement, and 
alternatively makes eligible as arbitrator the International Bureau of the Postal 
Union. T.I.A.S. No. 2800, pp. 185-6. 

A more recent example of an international body, established without Congres- 
sional authorization, which has powers to interpret and adjust its obligations is the 
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Indo-Pacific Fisheries Council, established in 1948 under an Executive Agreement 
authorizing it “to propose, and where necessary, to adopt measures to bring about 
the standardization of scientific equipment, techniques and nomenclature.” The 
Agreement also provides that the functions of the Council may be extended by a 
two-thirds majority of the Council and the approval of the Conference of the Food 
and Agriculture Organization. Agreement for the Establishment of the Indo-Pacific 
Fisheries Council, Feb. 26, 1948, Arts. III(f), VII, 62 Stat. 3711, 3713, 3714, T-LAS. 
No. 1895. 

© Art. 3. 

“ Ibid. 

“ Treaty of Amity, Commerce and Navigation with Great Britain, Nov. 19, 1794, 
8 Sra. 116, 18 STAT. 269, T.S. No. 105. Arts. VI and VII set up arbitration commis- 
sions to hear and determine claims against each Government by citizens of the other. 
8 STAT. 119, 121; 18 STAT. 272, 273. 

“This number does not include the mixed arbitral tribunals established after 
both World Wars. 

“ Constitution of the International Labor Organization Instrument of Amend- 
ment, Oct. 9, 1946, Art. 37, 62 STAT. 3485, 3550, T.1.A.S. No. 1868. 

® Convention concerning Narcotic Drugs, July 13, 1931, Art. 11, 48 STAT. 1543, 
1565, T.S. No. 863; Protocol providing Machinery for the Bringing under Inter- 
national Control Drugs outside the Scope of the 1931 Convention, Nov. 19, 1948, 
Arts. 1 & 2, [1952] 2 U.S. Treaties & OTHER INT'L AGREEMENTS 1629, 1633-35, T.1.A.S. 
No. 2308; Protocol for Limiting and Regulating the Cultivation of the Poppy Plant, 
the Production of, International and Wholesale Trade in, and Use of Opium, June 
23-Dec. 31, 1953, Arts. 12 (Enforcement Measures) & 15 (International Court of 
Justice to determine disputes). S. Exec. Doc. C, 83d Cong., 2d Sess. (1954), reprinted, 
100 Conc. REC. 15367, 15370 (1954). The Senate advised and consented to the ratifi- 
cation of this 1953 Opium Protocol, but it has not yet entered into force. 

5 Statute of the International Court of Justice, June 26, 1945, Art. 36, 59 STAT. 
1055, 1060, T.S. No. 993; Declaration by the President respecting Recognition by 
the United States of the Compulsory Jurisdiction of the International Court of 
Justice, Aug. 14, 1946, 61 STaT. 1218, T.1.A.S. No. 1598. 

*2 Convention respecting International Civil Aviation, Dec. 7, 1944, Art. 84, 61 
Stat. 1180, 1204, T.I.A.S. No. 1591. 

8 Articles of Agreement of the International Monetary Fund, Dec. 27, 1945, Art. 
XVIII, 60 Strat. 1401, 1423, T.1.A.S. No. 1501. 

U.N. CHARTER, JUNE 26, 1945, 59 STAT. 1031, T.S. No. 993. The Security Coun- 
cil is given broad powers to investigate disputes which are in its view likely to en- 
danger the maintenance of international peace and security. Art. 34, 59 STAT. 1042. 
It may recommend appropriate procedures for adjustment. Art. 36, ibid. The 
parties to a dispute are obliged to submit it to the Security Council if they fail to 
settle it by other means, and the Council is empowered to recommend such terms of 
settlement as it may consider appropriate. Art. 37, id. 1042-43. It should be noted 
that, in respect of the exercise of all these powers, the right of veto by the United 
States does not apply where it is itself a party to the dispute. Art. 27, para. 3, 
id. 1041. 

The following is a list (by no means exhaustive) of multilateral conventions en- 
tered into by the United States during the last three decades providing for the in- 
ternational arbitration or adjudication of disputes between participating states: (1) 
International Convention to Suppress the Slave Trade and Slavery, Sept. 25, 1926, 
Art. 8, 46 STAT. 2183, 2193, T.S. No. 778 (decision by Permanent Court of Inter- 
national Justice or some other court of arbitration); (2) International Radio Con- 
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vention, Nov. 25, 1927, Art. 20, 45 STAT. 2760, 2842, T.S. No. 767 (arbitration by 
disinterested states); (3) Pan-American Convention on Commercial Aviation, Feb. 
20, 1928, Art. 36, 47 STAT. 1901, 1908. T.S. No. 840 (arbitration by disinterested 
states); (5) Articles of Agreement of the International Bank for Reconstruction and 
Development, Dec. 27, 1945, Art. V, § 2(b) (iv), 60 STaT. 1440, 1450, T.I.A.S. No. 1502 
(Executive Directors empowered to interpret Agreement; their decisions appealable 
to Board of Governors); (6) International Telecommunication Convention, Oct. 2, 
1947, Art. 25 and Annex III, 63 Strat. 1399, 1441, 1487, T.LA.S. No. 1901 (arbitration 
by disinterested states or individuals); (7) Convention of the World Meteorological 
Organization, Oct. 11, 1947, Art. 29, [1950] 1 U.S. TREATIES & OTHER INT’L AGREE- 
MENTS 281, 293, T.1.A.S. No. 2052 (independent arbitrator appointed by President of 
International Court of Justice). 

5% Art. VIII, § 2(a), 60 STAT. 1411 (italics added). 

5 Art. VII, § 3(b), 60 STAT. 1410. 

57 International Wheat Agreement, April 13-27, 1953, Art. X, § 5, T.I.A.S. No. 
2799» PP- 3 31. 

Both the Fund and Wheat Agreements also contain provisions giving an inter- 
national body power to relieve countries from obligations toward other countries 
when those other countries have not been living up to their obligations under the 
agreement or to a particular obligation imposed by the international body itself. 
Articles of Agreement of the International Monetary Fund, Dec. 27, 1945, Art. 
XV, § 2, 60 Srat. 1421; International Wheat Agreement, April 13-27, 1953, 
Art. XIX, para. 7, T.I.A.S. No. 2799, pp. 44-45. See also Convention respecting In- 
ternational Civil Aviation, Dec. 7, 1944, Arts. 87, 88, 61 STAT. 1205. 

5 Agreement between the United States and Other American Republics respect- 
ing Coffee Marketing, Nov. 28, 1940, Art. III, 55 Stat. 1143, 1150, T.S. No. 970. 

5° Td., Art. XV, 55 STAT. 1166. 

© Id., Art. XIV, para. 3, 55 STAT. 1164, 1166. 

@ Jd., Art. VIII, para. 1, 55 STAT. 1156, 1158. 

* The Senate debates which led to advice and consent to ratification of the Coffee 
Agreement are reported in 87 Conc. REc. 472-78 (1941). 

* Art. VII, § 2(ii), 60 STAT. 1410. 

* Art. V, § 7(b), 60 SraT. 1407. 

® Art. V, para. 1(c-e), T.1.A.S. No. 2799, pp. 17-19. 

® Arts. 8, 11, 12 (§§ 3(a), 3(c)), S. Exec. Doc. C, 83d Cong., 2d Sess. (1954), reprinted, 
100 Conc. REC. 15369-70 (1954). 

* Joint Resolution of June 19, 1934, providing for membership of the United 
States in the International Labor Organization, c. 676, 48 STaT. 1182. 

® Act of July 31, 1945, to provide for the participation of the United States in the 
International Monetary Fund and the International Bank for Reconstruction and 
Development (the Bretton Woods Agreements Act), c. 339, 59 STAT. 512. 

® Joint Resolution of June 14, 1948, providing for membership and participation 
by the United States in the World Health Organization, c. 469, 62 STAT. 441. 

™ Joint Resolution of July 31, 1945, providing for membership of the United 
States in the Food and Agriculture Organization, c. 342, 59 STAT. 529. 

™ Joint Resolution of July 30, 1946, providing for membership and participation 
by the United States in the United Nations Educational, Scientific and Cultural 
Organization, c. 700, 60 STAT. 712. 

™ 5 HACKWoRTH, DicEstT oF INT’L LAw § 516 (1943). 
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APPENDIX 


AGREEMENT ON THE 
ORGANIZATION FOR TRADE COOPERATION 


Part I 


GENERAL 
Article 1—Establishment 


The Organization for Trade Cooperation (hereinafter referred to as “the Or- 
ganization”) is hereby established to further, as provided for in the General Agree- 
ment and herein, the achievement of the purposes and objectives set forth in the 
General Agreement on Tariffs and Trade (herein referred to as “the General 
Agreement”). 


Article 2—Membership 


The Members of the Organization shall be the contracting parties to the General 
Agreement. Governments which become or cease to be contracting parties to the 
General Agreement shall become or cease to be Members of the Organization. The 
Organization may, by a two-thirds majority of the votes cast, invite governments 
which are not or which cease to be contracting parties to the General Agreement to 
participate in such activities of the Organization and on such terms as it shall 
decide; Provided that in no case shall such participation involve the right to vote 
or to be counted in determining the fulfilment of the relevant voting requirements 
when the Organization is exercising any function relating directly to the General 
Agreement. 


Article 3—Functions 


(a) The Organization shall administer the General Agreement and generally 
facilitate the operation of that Agreement 

(b) In addition, the Organization shall have the following functions: 

(i) to facilitate intergovernmental consultations on questions relating to 
international trade; 

(ii) to sponsor international trade negotiations; 

(iii) to study questions of international trade and commercial policy and, 
where appropriate, make recommendations thereon; 

(iv) to collect, analyse and publish information and statistical data re- 
lating to international trade and commercial policy, due regard being paid 
to the activities in this field of other international bodies. 

(c) The Organization shall, in carrying out these functions, endeavour to give 
full effect to the provisions of Article 1 of this Agreement. 

(d) The Organization shall have no authority to amend the provisions of the 
General Agreement; no decision or other action of the Assembly or any subsidiary 
body of the Organization shall have the effect of imposing on a Member any new 
obligation which the Member has not specifically agreed to undertake. 


Part II 
STRUCTURE AND ADMINISTRATION OF THE ORGANIZATION 


Article 4—Structure in General 


The Organization shall have an Assembly, an Executive Committee and a 
Secretariat. 





tern 
Asse 





PROPOSED OTC AND GATT 271 


Article 5—The Assembly 


(a) The Assembly shall consist of all the Members of the Organization. 

(b) It shall be the responsibility of the Assembly to carry out the functions of 
the Organization. 

(c) The Assembly shall determine the seat of the Organization. 

(d) The Assembly shall meet in regular annual session and in such special ses- 
sions as may be convened in accordance with the rules of procedure. 

(e) The Assembly shall establish its own rules of procedure and shall approve 
the rules of procedure of the Executive Committee and of any other subsidiary 
body. 


Article 6—The Executive Committee 


(a) The Executive Committee shall consist of seventeen Members of the Or- 
ganization elected periodically by the Assembly. Each election shall be for a single 
term and each Member shall be eligible for re-election. In such elections, the 
Assembly shall be guided by the following criteria: 

(i) the Executive Committee shall include the five members of chief eco- 
nomic importance, in the determination of which particular regard shall be 
paid to their shares in international trade; 

(ii) the Executive Committee shall be representative of the broad geo- 
graphical areas to which the Members belong; 

(iii) the Executive Committee shall be representative of different degrees 
of economic development, different types of economies and different eco- 
nomic interests. 

(b) The Executive Committee shall exercise the powers and perform the duties 
assigned to it by the Assembly by a majority of two-thirds of the votes cast. De- 
cisions or recommendations of the Executive Committee shall be subject to a right 
of appeal to the Assembly by any Member in accordance with rules to be prescribed 
by the Assembly. 

(c) Any Member of the Organization which is not a member of the Executive 
Committee shall be entitled to participate, without the right to vote, in the dis- 
cussion by the Executive Committee of any matter of concern to it. 


Article 7—The Secretariat 


(a) The Assembly shall appoint a Director-General as chief administrative offi- 
cer of the Organization. The powers, duties, conditions of service and term of 
office of the Director-General shall conform to regulations approved by the 
Assembly. 

(b) The Director-General or his representative shall be entitled to participate, 
without the right to vote, in all meetings of the Assembly and subsidiary bodies of 
the Organization. 

(c) The Director-General shall appoint the members of the staff, and shall fix 
their duties and conditions of service in accordance with regulations approved by 
the Assembly. 

(d) The selection of the members of the staff shall as far as possible be made on 
a wide geographical basis and with due regard to the various types of economy 
represented by Member countries. The paramount consideration in the selection 
of candidates and in determining the conditions of service of the staff shall be the 
necessity of securing the highest standards of efficiency, competence, impartiality 
and integrity. 

(e) The responsibilities of the Director-General and of the members of the staff 
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shall be exclusively international in character. In the discharge of of their duties, 
they shall not seek or receive instructions from any government or from any other 
authority external to the Organization. They shall refrain from any action which 
might reflect on their positions as international officials. ‘The Members shall respect 
the international character of the responsibilities of these persons and shall not seek 
to influence them in the discharge of their duties. 


Article 8—Voting 

(a) At meetings of the Assembly each Member of the Organization shall be en- 
titled to have one vote and, except as otherwise provided for in the General 
Agreement or in this Agreement, decisions of the Assembly shall be taken by a 
majority of the votes cast. 

(b) Each member of the Executive Committee and of other subsidiary bodies 
shall have one vote therein; Provided that the rules of procedure may require that 
parties to a dispute shall abstain from voting. 


Article 9—Budget and Contributions 


(a) The Director-General shall present to the Assembly, through the Executive 
Committee, the annual budget estimates and financial statement of the Organiza- 
tion. The Assembly shall approve the accounts and the budget. 

(b) The Assembly shall apportion the expenditures of the Organization among 
the Members, in accordance with a scale of contributions to be fixed by the As- 
sembly, and each Member shall contribute promptly to the Organization its share 
of these expenditures. 

(c) If a Member is in arrears in the payment of its contributions by an amount 
which equals or exceeds the amount of contributions due from it in respect of the 
preceding two completed financial years, the Member shall have no vote, and shall 
not be counted in the determining of the fulfilment of the relevant voting require- 
ments, in the organs of the Organization. If the Assembly is satisfied that the failure 
to pay is due to circumstances beyond the control of the Member, it may, neverthe- 
less, permit such a Member to vote, and then such Member shall be counted 
accordingly. 


Article ro—Status 


(a) The Organization shall have legal personality. 

(b) The Organization shall enjoy in the territory of each of the Members such 
legal capacity, privileges and immunities as may be necessary for the exercise of 
its functions. 

(c) The representatives of the Members, and the officials of the Organization 
shall similarly enjoy such privileges and immunities as may be necessary for the 
independent exercise of their functions in connexion with the Organization. 

(d) The privileges and immunities to be accorded by a Member to the Organiza- 
tion, to its officials and to the representatives of its Members shall be similar to 
those accorded by that Member to specialized agencies of the United Nations, to 
their officials and to the representatives of their members, under the Convention 
on the Privileges and Immunities of the Specialized Agencies, or under similar 
arrangements. 


Article r1—Relations with other Organizations 


(a) The Organization shall make arrangements with intergovernmental bodies 
and agencies which have related responsibilities to provide for effective cooperation 
and the avoidance of unnecessary duplication of activities. 
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(b) In pursuance of the provisions of the preceding paragraph, the Organization 
may, by an agreement approved by the Assembly, be brought into relationship with 
the United Nations, as one of the specialized agencies referred to in Article 57 of 
the Charter of the United Nations. 

(c) The Organization may make suitable arrangements for consultation and 
cooperation with non-governmental organizations concerned with matters within 
the scope of the Organization. 


Part III 


SPECIAL PROVISIONS RELATING TO THE ADMINISTRATION 
OF THE GENERAL AGREEMENT 


Article 12—Administration in General 

The Organization shall give effect to those provisions of the General Agreement 
which provide for action by the Organization, and shall carry out such other ac- 
tivities in relation to the General Agreement which involve joint action. This shall 
include the taking of decisions, the sponsorship of negotiations and consultations, 
the conduct of studies, the circulation of proposals and the receipt of reports, in 
any case in which such action is required or appropriate to carry out the purposes 
of the General Agreement. 


Article 13—Waivers in Exceptional Circumstances 


In exceptional circumstances, not elsewhere provided for in this Agreement, 
nor provided for in the General Agreement, the Assembly may waive an obligation 
imposed upon a contracting party by the General Agreement; Provided that any 
such decision shall be approved by a two-thirds majority of the votes cast and that 
such majority shall comprise more than half of the Members. The Assembly may 
also by such a vote (i) define certain categories of exceptional circumstances to 
which other voting requirements shall apply for the waiver of obligations imposed 
by the General Agreement upon a contracting party thereto, and (ii) prescribe such 
criteria as may be necessary for the application of this Article. 


Article 14—Nullification and Impairment 


(a) If a claim that a benefit accruing directly or indirectly under the General 
Agreement is being nullified or impaired, or that the attainment of any objective of 
that Agreement is being impeded, is referred to the Organization in accordance with 
the provisions of that Agreement, the Organization shall promptly investigate the 
matter and shall make appropriate recommendations to the contracting parties to 
the General Agreement which it considers to be concerned, or give a ruling on the 
matter, as appropriate. The Organization may consult with contracting parties, 
with the Economic and Social Council of the United Nations, and with any appro- 
priate intergovernmental organization in cases where it considers such consultation 
necessary. 

(b) If the Organization considers that the circumstances are serious enough to 
justify such action, it may authorize a contracting party or parties to suspend the 
application to any other contracting party or parties of such concessions or other 
obligations under the General Agreement as it determines to be appropriate in the 
circumstances. If the application to any contracting party of any concession or other 
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obligation is in fact suspended, that contracting party shall then be free, not later 
than sixty days after such action is taken, to give written notice to the Director- 
General of the Organization of its intention to withdraw from the General Agree- 
ment and such withdrawal shall take effect on the sixtieth day following the day 
on which such notice is received by him. 


Article 15—Continued Application of Provisions of this Part 


The Members shall not, acting as contracting parties to the General Agreement, 
amend the General Agreement so as to provide therein for procedures, other than 
consultation, negotiation or recommendation, applicable to the general situations 
to which Articles 13 and 14 relate. 


Part IV 
OTHER PROVISIONS 


Article 16—Amendments 


Amendments to this Agreement shall become effective, in respect of those Mem- 
bers which accept them, upon acceptance by two-thirds of the Members of the 
Organization and thereafter in respect of each other Member upon acceptance by it. 


Article 17—Entry into Force 


(a) This Agreement shall be deposited, subject to the provisions of Article 21, 
with the Director-General of the Organization. 

(b) This Agreement shall be opened at Geneva on 10 March 1955 for acceptance, 
by signature or otherwise, by contracting parties to the General Agreement and 
by any other government which has, in accordance with such rules of procedure 
as may be established by the Organization, notified the Director-General of its 
intention to accede. 

(c) Without prejudice to the principle laid down in Article 2, this Agreement 
shall enter into force, as among those governments which are then contracting 
parties to the General Agreement and which have accepted this Agreement, on the 
thirtieth day following the day on which it has been accepted by governments 
named in the Annex to this Agreement the territories of which account for 85, per 
centum of the total external trade of the territories of such governments, com- 
puted in accordance with the appropriate column of percentage set forth therein. 
This Agreement shall enter into force for each other government which is a con- 
tracting party to the General Agreement on the thirtieth day following the day on 
which it has been accepted thereby. It shall enter into force for each other govern- 
ment which has accepted it when such government accedes to the General 
Agreement. 


Article 18—Notification and Registration 


(a) The Director-General of the Organization shall promptly furnish a certified 
copy of this Agreement and a notification of its entry into force, and of each ac- 
ceptance thereof, to each contracting party to the General Agreement. 

(b) This Agreement shall be registered in accordance with the provisions of 
Article 102 of the Charter of the United Nations. 
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Part V 
TRANSITIONAL PROVISIONS 


Article 19—Relations to Amendments to the General Agreement 


If this Agreement enters into force before the entry into force of amendments to 
the General Agreement contained in the Protocol of Organizational Amendments 
to the General Agreement on Tariffs and Trade dated 10 March 1955, this Agree- 
ment shall, until the entry into force of such amendments, be applied as if all 
references in the General Agreement to “the CONTRACTING PARTIES” were 
references to the Organization. 


Article 2o—Provisional A pplication 


Without prejudice to the principle laid down in Article 2, if by 15 November 
1955 this Agreement shall not have entered into force pursuant to paragraph (c) 
of Article 17, those governments, being contracting parties to the General Agree- 
ment, which are prepared to do so may nevertheless decide to apply it; Provided 
that the territories of such governments account for the percentage of trade re- 
quired for the entry into force of this Agreement under paragraph (c) of Article 17. 


Article 21—Temporary Exercise of Depository Functions 


Pending the entry into force of this Agreement, the title “Director-General of 
the Organization” in paragraph (b) of Article 14, paragraphs (a) and (b) of Article 
17 and paragraph (a) of Article 18, shall read “Executive Secretary to the CON- 
TRACTING PARTIES to the General Agreement.” 


IN WITNESS WHEREOF the respective representatives, duly authorized to that 
effect, have signed the present Agreement. 


DONE at Geneva, in a single copy, in the English and French languages, both 
texts authentic, this tenth day of March*, one thousand nine hundred and fifty-five. 


ANNEX 


PERCENTAGE SHARES OF TOTAL EXTERNAL TRADE 
TO BE USED FOR THE PURPOSE OF MAKING 
THE DETERMINATION REFERRED TO IN ARTICLE 17 


(based on the average of 1949-1953) 


If, prior to the accession of the Government of Japan to the General Agreement, 
the present Agreement has been accepted by contracting parties the external trade 
of which under column I accounts for the percentage of such trade specified in 
paragraph (c) of Article 17, column I shall be applicable for the purposes of that 
paragraph. If the present Agreement has not been so accepted prior to the accession 


* This document signed by the United States ad referendum on March 21, 1955. 
gn y 955 
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Australia 

Austria 

Belgium- Luxemburg 
Brazil 

Burma 

Canada 

Ceylon 

Chile . 

Cuba . ‘ 
Czechoslovakia . 
Denmark i 
Dominican Republic 
Finland ‘ 

France 

Germany, Federal al Republic 0 of 
Greece : 
Haiti . 

India . 

Indonesia 

Italy . . 

Netherlands, ‘Kingdom ‘of the 
New Zealand ‘ 
Nicaragua 

Norway 

Pakistan . 

Peru 

Rhodesia and Nyasaland . 
Sweden . 
Turkey , 

Union of South ‘Africa 
United Kingdom =e 
United States of America . 
Uruguay . 

Japan 


Column I 
(contracting 
parties on 
1 March 
1955) 


3-1 
0.9 
4-3 
2.5 
0.3 
6.7 
0.5 
0.6 
1.1 
1.4 
1.4 
0.1 
1.0 
8.7 
5-3 
0.4 
0.1 
2.4 
1.3 
2.9 
4-7 
1.0 
0.1 
1.1 
0.9 
0.4 
0.6 
2.5 
0.6 
1.8 

20.3 

20.6 
0.4 





100.0 





of the Government of Japan, column II shall be applicable for the purposes of 
that paragraph. 


Column II 
(contracting 
parties on 
1 March 1955 
and Japan) 


3.0 
0.8 
4.2 
2.4 
0.3 
6.5 
0.5 
0.6 
1.1 
1.4 
1.4 
0.1 
1.0 
8.5 
5.2 
0.4 
0.1 
2.4 
1.3 
2.8 
46 
1.0 
0.1 
1.1 
0.8 
0.4 
0.6 
2.4 
0.6 
1.8 
19.8 
20.1 
0.4 
2.3 





100.0 


Norte: These percentages have been computed taking into account the trade of all 
territories in respect of which the General Agreement on Tariffs and Trade is 
applied. 
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Recent Decisions of the 
United States Supreme Court 


By JOSEPH BARBASH AND WILLIAM B. MATTESON 


In the last decade Communists or persons accused of being 
Communists have almost replaced Jehovah’s Witnesses as the 
most frequent claimants of the claimed right in “civil liberties” 
cases before the Supreme Court. Recently the Court split widely 
in three such cases involving these claimants, the decisions in 
which were made more difficult by the fact that federal-state re- 
lationships were also involved. 


WILLIAM LUDWIG ULLMANN V. UNITED STATES 
(350 U.S. 422, March 26, 1956) 


The threat of Communism to the free world is greatly enhanced by the 
difficulty of dealing with a conspiracy that keeps its members and actions 
hidden. Having as its chief weapons duplicity and the ignorance of people 
who unwittingly play into its hands, the conspiracy presents an elusive target 
to public officials charged with the responsibility of meeting this threat. Law 
enforcement and investigating agencies have employed all available means to 
ferret out the conspirators and the conspiracy but in many cases the search 
seemingly ends, to the frustration of the searcher, with an apparent fertile 
witness invoking the Fifth Amendment. And this frustration has been felt 
not only by those who conduct the search for personal political advantage, 
but also by those whose motive is the protection of the public interest. With 
this in mind, Congress enacted the Immunity Act of 1954. 

In part the Immunity Act provides that when a witness has invoked the 
Fifth Amendment on being asked to testify before a grand jury or court 
concerning a matter relating to the national security, a United States at- 
torney, if he believes the testimony necessary to the public interest, shall, 
with the approval of the Attorney General, 


“make application to the court that the witness shall be instructed to 
testify . . . and upon order of the court such witness shall not be 
excused from testifying . . . on the ground that the testimony . . . 
required of him may tend to incriminate him or subject him to a 
penalty or forfeiture.” 

Upon giving such testimony the witness is given the following immunity: 


“[he shall not] be prosecuted or subjected to any penalty or forfeiture 
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for or on account of any transaction, matter or thing concerning 
which he is compelled, after having claimed his privilege against self- 
incrimination, to testify or produce evidence, nor shall testimony so 
compelled be used as evidence in any criminal proceeding [except for 
perjury or contempt in connection with such testimony] against him 
in any court.” 18 U.S.C. § 3486(c) (Supp. IT) 


In the first case to reach the Supreme Court under the Immunity Act, the 
Court, two Justices dissenting, upheld the constitutionality of this section, 
finding that the immunity given was sufficient to displace the protection of 
the Fifth Amendment. While other sections of the Act provide for the giving 
of immunity in Congressional investigations, their validity was not before 
the Court. 

Ulimann, the Petitioner, was called before a grand jury of the Southern 
District of New York in November, 1954 and asked about his knowledge of 
espionage activities, and his and others’ participation in such activities, and 
his and others’ membership in the Communist Party. He refused to answer 
these questions on the ground that his answers would tend to incriminate 
him. Acting under the Act, the United States Attorney, with the approval 
of the Attorney General, asked the District Court to require Ullmann to 
answer the questions. Refusing to hold the Act unconstitutional and finding 
that no judicial discretion existed to grant or deny the application, the 
District Court ordered Ullmann to answer, 128 F. Supp. 617 (1955). The 
Court of Appeals for the Second Circuit dismissed an appeal from this order 
on the ground that it was not a “final order” and thus not appealable. 

Subsequently Ullmann again refused to answer the grand jury’s questions. 
He was then brought into court, found in contempt and sentenced to six 
months in jail unless he sooner purged himself. On appeal, the Court of 
Appeals affirmed the contempt conviction, 221 F. 2d 760 (1955). It felt itself 
bound by the previous decision of the United States Supreme Court in 
Brown v. Walker, 161 U.S. 591 (1896), where, in less troubled times, another 
immunity statute relating to testimony before the Interstate Commerce Com- 
mission was sustained. Chief Judge Clark told Ullmann that his attack on 
the Act “must be addressed not to our ears but to eighteen others in Wash- 
ington, D. C.,” 221 F. 2d at 762. The Supreme Court granted certiorari 
because of the “importance of the questions at issue, in view of the differ- 
ences between the legislation sustained in Brown v. Walker, 161 U.S. 591, 
and the Act under review . . .” 

In an opinion by Mr. Justice Frankfurter the Supreme Court affirmed. Mr. 
Justice Douglas dissented in an opinion joined by Mr. Justice Black. Mr. 
Justice Reed concurred “in the opinion and judgment of the Court except as 
to the statement that no constitutional guarantee enjoys preference,” citing 
opinions that state that First Amendment freedoms are in a preferred 
position. 

The Court posed four questions: 1) Is the immunity afforded by the 
Immunity Act broad enough to displace the protection given by the privilege 
against self-incrimination? 2) Does a district judge have “discretion” to deny 
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an application presented in conformity with the requirements of Section 
i(c) of the Act, and if so, would the exercise of such discretion be a proper 
exercise of “judicial power’? 3) Does the Act provide immunity from state 
prosecution, and if so, does Congress have the power to provide such im- 
munity? 4) “Does the Fifth Amendment prohibit compulsion of what would 
otherwise be self-incriminating testimony,” regardless of the fact that broad 
immunity is given? 

The immunity provided by the Act is sufficiently broad, the Court held, 
even though other disabilities, e.g., loss of job, and general public oppro- 
brium, may not be protected against. The immunity granted need be only 
broad enough to remove the sanctions which permit the witness to invoke 
the privilege, and the Act gives protection against the sanctions giving rise 
to the proper invocation of the privilege, i.e., criminal sanctions. When an 
attempt is later made to impose a disability or sanction on a witness com- 
pelled to testify, he can then argue that the sanction is “criminal” and barred 
by the Immunity Act. 

On the second question, the Court held that a district judge was required 
to grant an application of the United States attorney. As the exercise of any 
discretion might involve executive decisions not properly within the judicial 
function, there would be serious doubts about the constitutionality of any 
such discretion. Moreover, the legislative history was inconclusive and the 
statutory language in itself would require straining to support the existence 
of such discretion. 

The Court had little difficulty in finding that the Act granted immunity 
from state prosecution and that such grant was constitutional. Congressional 
history supported such an interpretation of the Act and the Act expressly 
states that compelled testimony cannot be used in “any court,” a clause 
which was interpreted in Adams v. Maryland, 347 U. S. 179 (1954), to include 
state courts. And, although the Act does not specifically mention State pro- 
ceedings in prohibiting “prosecutions” arising out of any “transaction, mat- 
ter, or thing” testified about, in the Brown case similar language was con- 
strued to be applicable to state prosecutions. For the power of Congress to 
forbid state prosecutions, the Court relied on the Necessary and Proper 
Clause of the Constitution. The Court noted that while the Commerce 
Clause was used to support the power in the Brown case, it was no less within 
the paramount concern and authority of Congress to safeguard the national 
security. 

Finally, after taking pains to reassert the dignity and importance of the 
privilege against self-incrimination, the Court refused to reopen the Brown 
case. That decision had been reached after thorough consideration, and for 
60 years thereafter the doctrine therein established had “consistently and 
without question been treated as definitive by this Court.” It concluded by 
reaffirming that decision: 


“Immunity displaces the danger. Once the reason for the privilege 
ceases, the privilege ceases.” 


Mr. Justice Douglas, dissenting, would have reversed the decision below 
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on either of two grounds: (1) under Boyd v. United States, 116 U. S. 616 
(1886), the Immunity Act afforded less protection than the privilege; or (2) 
the Brown case should be overruled. 

First he argued that disabilities which are attached to a Communist, e.g,, 
inelegibility for employment by the Government or in defense facilities, 
disqualification for a passport, are disabilities constituting in effect for- 
feitures, and under Boyd v. United States, supra, a “forfeiture” permits the 
invocation of the privilege against self-incrimination. (In that case the use of 
the privilege was upheld in an action by the Government to forfeit goods 
alleged to have been illegally imported.) On the basis of this conclusion, Mr. 
Justice Douglas suggested a dilemma. If the Court interprets the Immunity 
Act to supply immunity against such sanctions, “Congress . . . will be sur- 
prised to hear this”; nowhere in the legislative history is it evident that Con- 
gress intended to pay such a price for compelled testimony. On the other 
hand, if the Court does not mean to interpret the Act to grant such im- 
munity, then Mr. Justice Douglas can find no reason given by the Court for 
distinguishing the Boyd case, other than the fact that there the forfeiture 
involved was connected with a criminal act. However, Mr. Justice Douglas 
found little basis for making such a distinction, for membership in the 
Communist Party “is a crucial link of evidence for conviction under the 
Smith Act.” 

Alternatively, Mr. Justice Douglas would overrule the Brown case, decided 
by a “bare majority” sixty years ago, by holding that a grant of immunity 
can never afford the full protection meant to be given by the privilege. While 
immunity gives protection against conviction, it does not give protection 
against the threat of prosecution (here greatly enhanced by the Court’s re- 
fusal to define the limits of the immunity given by the Act). Moreover, the 
language and the intent of the Fifth Amendment was that no man was to be 
compelled to confess to his crimes, regardless of the possibility of prosecution 
or conviction; the privilege was originally given to protect “the conscience 
and the dignity of the individual, as well as his safety and security, against 
the compulsion of government.” Finally, the privilege was given to protect 
the accused against infamy and its resulting loss of office, dignity and face— 
infamy being once considered as effective a punishment as fine and imprison- 
ment. Mr. Justice Douglas summarized his position: 


“The critical point is that the Constitution places the right of silence 
beyond the reach of government. The Fifth Amendment stands be- 
tween the citizen and his government.” 


By interpreting the Immunity Act to provide the same protection the 
privilege was designed to give, the Court managed in the instant case to 
avoid the difficult question of how much immunity must be given to satisfy 
the privilege against self-incrimination. While not very satisfactory to the 
witness, this would appear to be the most practical answer to what would 
otherwise have been an impossible question, unless the Court were prepared 
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to rule, with the dissenters, that no immunity statute is constitutional. As yet 
the Court has not been called on to decide the limits of the privilege, and to 
have done so here would have meant passing on a multitude of hypothetical 
situations without an adequate foundation for decision. Moreover, Mr. 
Justice Douglas may be unjustified in his criticism that Congress did not 
intend the immunity to be as broad as it may ultimately turn out to be when 
later questions arise. Congress obviously intended to permit the Government 
to compel testimony where necessary, and if the price should later appear to 
be too high—as a result of later broad interpretations of the immunity grant 
—Congress may repeal the statute, or the Government may apply its power 
sparingly in using the discretion Congress intended it to exercise. 

The larger question, which the Court preferred to leave undisturbed in 
view of the Brown decision, is whether immunity can ever serve the witness 
as well as the privilege. As Mr. Justice Douglas points out, the answer is 
obviously no: it is better to be an accused criminal than one who has ad- 
mitted his sins before the glaring eyes of the public. But to strike down all 
immunity statutes would be to deprive prosecuting and investigating author- 
ities of a tool that has been of inestimable value in protecting the general 
public for the 60 years that have elapsed since the Brown case. 


COMMONWEALTH OF PENNSYLVANIA V. NELSON 


(350 U.S. 497, April 2, 1956) 


In a federal system it is often feasible for either the federal government 
or the local government to take the sole responsibility for governing human 
activity in a given area; frequently, however, it is possible for both to operate 
concurrently to advantage. In our Federal Constitution a number of de- 
cisions are expressly made as to where the federal government is to operate 
alone, where the states are to operate alone, and where the two may operate 
together. A number of similar explicit decisions have been made by Con- 
gress. But the Supreme Court has been faced again and again with the 
problem of what is to be done where in a given area it is clear that the 
Federal government may act, but the Constitution and Congress are both 
silent on whether the states may also act. In many of these cases it is ad- 
mitted that the state power could be superseded if Congress chose to do so. 
Thus, there is no constitutional question as such and the decision for the 
Court is frequently expressed in somewhat metaphorical terms: Has Con- 
gress occupied the field? In the instant case, the Court by a six to three 
decision held that Congress had “occupied the field” of sedition against 
government. 

Respondent Nelson, a member of the Communist Party, was convicted 
by a Pennsylvania state court of violating the Pennsylvania Sedition Act, 
which prohibited, among other things, knowing advocacy of the overthrow, 
by force or violence, of the Governments of the United States or of Pennsyl- 
vania. On appeal, the Supreme Court of Pennsylvania reversed the con- 
viction. It found that the conviction, on the basis of the evidence presented 
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could have been founded only on advocacy of the overthrow of the United 
States Government, that such conduct was prohibited by the Federal Smith 
Act and that that Act superseded any state law governing the same conduct. 

“Because of the important question of federal-state relationship involved,” 
the Supreme Court granted certiorari and affirmed the reversal of the con- 
viction. Chief Justice Warren wrote the opinion, and Justices Reed, Burton 
and Minton dissented. 

The Chief Justice began by setting forth that the Court’s decision did not: 
(a) affect the right of states to enforce their sedition laws “when the Federal 
Government has not occupied the field and is not protecting the entire 
country from seditious conduct;” (b) limit jurisdiction of the States “where 
the Constitution and Congress have specifically given them concurrent juris- 
diction;” (c) limit the right of a State to “protect itself at any time against 
sabotage or attempted violence of all kinds;” or (d) prevent a State from 
“prosecuting where the same act constitutes both a federal offense and a 
state offense under the police power,” as in Gilbert v. Minnesota, 254 U. S. 
325 (1920), where a State was allowed to prohibit discouragement of enlist- 
ment in the United States armed forces. 

The Court then held that the federal statutes “occupied the field” in the 
instant case because (1) the scheme of federal regulation is so “pervasive 
as to make reasonable the inference that Congress left no room for the 
States to supplement it;” (2) “the federal interest is so dominant that the 
federal system [must] be assumed to preclude enforcement of state laws 
on the same subject” and (3) the “danger of conflict with the administration 
of the federal program” is “serious.” 

The scheme of federal regulation was sufficiently “pervasive” because the 
Smith Act, the Internal Security Act of 1950 and the Communist Control 
Act of 1954 in the “aggregate” made “inescapable” a conclusion that “Con- 
gress has intended to occupy the field of sedition.” The federal interest was 
sufficiently “dominant,” because the sedition statutes were part of an “all- 
embracing program for resistance to the various forms of totalitarian aggres- 
sion,” and Congress had “denominated” Communist sedition “as part of a 
world conspiracy.” The danger of conflict with federal administration was 
sufficiently “serious” because federal officials had thought so—President 
Roosevelt and J. Edgar Hoover in 1939 and 1940 had asked the local law 
enforcement officers to turn over to the F.B.I. all information relating to 
subversive activities—and because state statutes are not uniform and some 
state statutes punish in areas where federal statutes merely require dis 
closure—as for mere membership in the Communist Party. Pennsylvania’s 
statute, which permits actions brought on private information alone, “pre- 
sents a peculiar danger of interference with the federal program.” 

Finally the Court also indicated that a factor in its decision was the 
possibility of double punishment: 


“Without compelling indication to the contrary, we will not assume 


that Congress intended to permit the possibility of double punish- 
ment.” 
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In a footnote the Court disposed of an argument, made by the State and 
by the dissent, that the following language of Section 3231 of Section 18 of 
the United States Code (the Criminal Code) demonstrated a Congressional 
intent not to supersede state criminal statutes: 


“Nothing in this title shall be held to take away or impair the 
jurisdiction of the courts of the several States under the laws thereof.” 


The Court said that this language was intended “merely” to limit the effect 
of the jurisdictional grant of the first sentence of that Section which provides: 


“The district courts of the United States shall have original juris- 
diction, exclusive of the courts of the States, of all offenses against 
the laws of the United States.” 


Dissenting, Mr. Justice Reed made two principal arguments: (1) that the 
instant case did not meet any one of the three criteria set up by the Court 
for finding supersession in the absence of specific statements by Congress 
and (2) that, in any event, the provision dismissed by the majority in the 
footnote required that with respect to crimes set out in Title 18 the “States 
may provide concurrent legislation in the absence of explicit congressional 
intent to the contrary.” 

The various federal statutes were not “pervasive” in the sense of the cases 
upholding supersession, the dissent maintained, because these statutes are 
criminal—not regulatory—and they “‘proscribe certain local activity without 
creating any statutory or administrative regulation.” Moreover, Congress 
did not specifically bar state sedition laws although it was aware of their 
existence when the Smith Act was passed and has continued to be aware of 
them. Second, the Federal government did not have a “dominant interest” 
in sedition laws: 


“We look upon the Smith Act as a provision for controlling in- 
citements to overthrow by force and violence the Nation, or any State, 
or any political subdivision of either. Such an exercise of federal 
police power carries, we think, no such dominancy over similar state 
powers as might be attributed to continuing federal regulations con- 
cerning foreign affairs or coinage, for example. In the responsibility 
of national and local governments to protect themselves against sedi- 
tion, there is no ‘dominant interest.’”’ 


Third, the Court’s conclusion that state enforcement would hamper federal 
enforcement was not actually the view of the federal authorities quoted by 
the Court, and it was in fact opposed by the amicus curiae brief of the 


Department of Justice. 
* * * * . * 


The Court’s opinion is persuasive in its arguments against the desirability 
of the existence of state legislation in the general area of sedition. It is not 
so persuasive on the question of congressional intent, which was the issue 
to which it ostensibly directed itself. It may be suggested that the Court did 
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not so much engage in a search for Congressional intent, as it tried to make 
a legislative decision which Congress had failed to make itself. 

Judicial legislation in this form is not new. The Supreme Court has acted 
similarly in many areas involving interstate commerce, where Congress was 
just as aware of the existence of state laws and just as silent on supersession. 
In the instant case, however, for perhaps the first time, the Court has applied 
the principle to an area in which the State appears to have been exercising 
its “police power” against criminal activity. Yet the Court distinguished 
Gilbert v. Minnesota, supra, on the ground that the State statute in that case 
was under the “police power.” At the same time the Court said that the 
States could have sedition laws in the absence of federal legislation in the 
area. Thus, unless the Court means to say that the sedition laws could have 
been passed by the states on the basis of some other power than the “police 
power,” it has in effect ruled that notwithstanding Gilbert v. Minnesota, the 
mere fact that a state is exercising its “police power” is not enough to deny 
federal supersession. 


HARRY SLOCHOWER V. THE BOARD OF HIGHER 
EDUCATION OF THE CITY OF NEW YORK 


(350 US. 551, April 9, 1956) 


The sanctity of the Fifth Amendment's privilege against self-incrimination 
recently underwent a second test before the Supreme Court in which it fared 
somewhat better. Ever since the Court upheld the constitutionality of the 
Smith Act in 1951, the privilege, which was designed to protect both guilty 
and innocent alike in all types of criminal proceedings, has been invoked 
with such constancy by those accused of Communist connections that a new 
category of quasi-criminals has been created in the public mind—“Fifth 
Amendment Communists.” This epithet has stemmed from the common 
conception that only a member of the Communist conspiracy will invoke the 
privilege when asked a question related to Communism. In the instant case 
the Supreme Court refused to give any credence to this common conception, 
and proceeded to hold, five to four, that a state employee could not be auto- 
matically dismissed from his job merely because he invoked the privilege at a 
hearing before a federal congressional committee investigating Communism. 

Harry Slochower, an associate professor at Brooklyn College with 27 years’ 
experience as a college teacher, was called before an open hearing of the 
Internal Security Subcommittee of the Senate Committee on the Judiciary, 
which was investigating subversive influences in the American educational 
system. Slochower denied that he was at the time a member of the Com- 
munist Party but refused to answer questions relating to such membership in 
1940 and 1941 on the ground that his answers would tend to incriminate him. 
It had been alleged in testimony given before the Rapp-Coudert Committee 
of the New York Legislature in 1942 that Slochower was a Communist Party 
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member during that period. Slochower told the Senate Subcommittee here 
that he had also testified at that time concerning his Communist affiliations. 
He refused, however, to repeat that testimony or answer similar questions 
now posed by the Senate Subcommittee. 

Section 903 of the Charter of the City of New York provides in part: 


“If any .. . employee of the city . . . before . . . any legislative 
committee . . . shall refuse to testify or to answer any question re- 
garding . . . official conduct of any officer or employee of the city 


. on the ground that his answer would tend to incriminate him, 
. . . his term or tenure of office or employment shall terminate and 
such office or employment shall be vacant, and he shall not be eligible 
to election or appointment to any office or employment under the city 
or any agency.” 


Shortly after appearing before the Subcommittee, Slochower was suspended 
from his position at Brooklyn College and his position was declared vacant 
pursuant to Section go3. 

Slochower then brought a suit for reinstatement but relief was denied him 
in the first instance by the Supreme Court of New York, Kings County, 202 
Misc. 915 (1952). On appeal the decision was affirmed, first by the Appellate 
Division, 282 App. Div. 718 (1953) and then by the Court of Appeals, 306 
N. Y., 532 (1954). Slochower, along with thirteen other individuals who had 
brought similar suits and had received the same fate in the New York Courts, 
appealed to the United States Supreme Court. All the appeals except 
Slochower’s were dismissed by the Court “for want of a properly presented 
federal question,” 348 U.S. 933 (1955). Slochower’s counsel, however, had 
managed to preserve a federal question and the Supreme Court noted prob- 
able jurisdiction in his appeal “because of the importance of the question 
presented.” 348 U. S. 935 (1955). 

The Supreme Court reversed in a five to four decision, Mr. Justice Clark 
writing the opinion of the Court. While Justices Black and Douglas joined 
in the opinion and judgment of the Court they also wished it made clear that 
they adhered to the views expressed in their dissents in Adler v. Board of 
Education, 342 U.S. 485, 508 (1952), and Garner v. Los Angeles Board, 341 
U.S. 716, 730, 731 (1951), and their concurrences in Wieman v. Updegraff, 
344 U.S. 183, 192 (1952). Mr. Justice Reed dissented in an opinion in which 
Justices Burton and Minton joined, while Mr. Justice Harlan dissented in a 
separate opinion. 

The Court began by reiterating the rule stated in Wieman v. Updegraff, 
supra, that while a person does not have a constitutional right to government 
employment, a state must in regulating that employment conform to the 
requirements of due process and not act arbitrarily or discriminatorily. With 
this standard in mind, the Court proceeded to examine the operation of 
Section go3 of the New York City Charter. The Board of Education had 
argued that only two possible inferences could be drawn from Slochower’s 
invoking the privilege, each of which would support dismissal: that an 
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answer would “tend to prove him guilty of a crime in someway connected 
with his official conduct,” or Slochower falsely invoked the privilege and 
thus committed perjury. In answer to this, the Court condemned the “prac- 
tice of imputing a sinister meaning” to the exercise of the privilege. 


“The privilege against self-incrimination would be reduced to a hol- 
low mockery if its exercise could be taken as equivalent either to a 
confession of guilt or a conclusive presumption of perjury. . . . The 
privilege serves to protect the innocent who otherwise might be en- 
snared by ambiguous circumstances.” 


As Section 903 operates in effect to discharge every employee of the city who 
invokes the privilege, “In practical effect the questions asked are taken as 
confessed and made the basis of the discharge.” 

The Court then went on to make it clear that, in the instant case, the 
Board of Education could not sustain its action as a bona fide attempt to gain 
needed and relevant information concerning Slochower’s fitness: (1) the 
dismissal was based on an inquiry by a federal committee not directed at “the 
property, affairs, or government of the city, or . . . official conduct of city 
employees”; (2) the Board had possessed the pertinent information for 12 
years as a result of the Rapp-Coudert Committee investigation; and (3) the 
questions Slochower was asked to answer were for a purpose “wholly unre- 
lated to his college functions.” As no inference of guilt was possible from the 
invocation of the privilege, and the use of Section go3 here could not be 
justified as a proper inquiry by the city into Slochower’s official status or con- 
duct, the discharge fell “of its own weight as wholly without support.” Thus, 
Slochower’s summary dismissal by the Board of Education represented such 
arbitrary and discriminatory action that it could not be sustained under the 
Due Process Clause of the Fourteenth Amendment. In this view of the case 
the Court found it unnecessary to decide whether Section go3 abridged a 
privilege or immunity of a citizen of the United States. 

Mr. Justice Reed, dissenting, took issue with the Court’s position that 
Section gog is based on the conclusion that invocation of the privilege is an 
admission of some crime by the witness. On the contrary, Section go3 repre- 
sented a decision by New York City that its employees should be obligated to 
furnish information concerning official conduct and status and that “a re- 
fusal to furnish appropriate information is enough to justify discharge.” For 
the Court to overturn this decision, it must be found that it is inconsistent 
with the “fundamental principles of liberty and justice.” Mr. Justice Reed 
could not agree that Section go3 violated these “fundamental principles”; 
a state has a direct interest in demanding that its teachers fully disclose in- 
formation relating to their “official conduct.” And, he contended, it was 
irrelevant that the inquiries of the Subcommittee were not related to college 
functions or that the Board knew of Slochower’s prior affiliations. These 
considerations concern only the scope of Section go3, which is solely a matter 
for the courts of New York to determine. 

Mr. Justice Harlan, in his dissenting opinion, pointed out first that Section 
gog could not be based on an inference of guilt from invoking the privilege, 
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for it would not operate to discharge an employee of the City if the employee, 
when called to answer questions concerning Communist Party membership, 
freely admitted such membership. He would uphold Slochower’s discharge 
on either of two permissible views of the Statute: (1) Mr. Justice Reed’s posi- 
tion that a discharge under Section gog is based on a refusal to supply 
pertinent information; or (2) the use of Section g03 by New York represented 
a judgment that school teachers who refuse to cooperate with public authori- 
ties when asked questions relating to official conduct are no longer qualified 
for public school teaching—their continued employment would jeopardize 
the public confidence in the school system. 

Mr. Justice Harlan saw as irrelevant the fact that the questions were asked 
by a federal body, that the purpose of the inquiry was not to supply the 
Board of Education with information, or that the Board of Education already 
knew of Slochower’s previous affiliations; the effect on the public confidence 
in the school system of New York City would be the same. He did comment, 
however, that 


“While as an original matter I would be doubtful whether §g03 was 
intended to apply to federal investigations, the Court of Appeals has 
ruled otherwise, and its interpretation is binding on us.” 


Mr. Justice Harlan concluded by pointing out that a different question 
would have been presented under the Privileges and Immunities Clause, but 
since that question was not raised below by Slochower, it was not properly 


before the Court. 
* *. ~ * * . 


The value as a precedent of the instant decision is somewhat weakened by 
the Court’s reliance on the fact that the Senate Subcommittee was not in- 
vestigating the New York school system, and that there was evidence that the 
Board of Education was already aware of Slochower’s past affiliations with 
the Communist Party. It is to be questioned whether the Court would have 
reached the same conclusion if the employee involved had been discharged 
for invoking the privilege before a state investigating body inquiring directly 
into the affairs of the New York school system. But in any event it is clear 
that all members of the Court would have condemned the practice of draw- 
ing unfavorable inferences from the invocation of the privilege. Their differ- 
ences in part stemmed from the fact that the majority viewed the use of Sec- 
tion 903 here as a thinly veiled attempt to draw such inferences and make 
them the basis of a summary discharge from state employment. 











Committee Report 
COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 814 


Question: Is it proper for members of the Bar who hold high administra. 
tive or quasijudicial positions in the City or State Governments to engage in 
the solicitation of funds for charities using a letterhead specifying such office 
or position or, when the solicitation is by telephone, introducing themselves 
by stating their office or position or the department of the Government with 
which they are connected. 


Opinion: Judicial Canon 25, Business Promotions and Solicitations for 
Charity, reads as follows: 


“He should avoid giving ground for any reasonable suspicion that 
he is utilizing the power or prestige of his office to persuade or coerce 
others to patronize or contribute, either to the success of private 
business ventures, or to charitable enterprises. He should, therefore, 
not enter into such private business, or pursue such a course of 
conduct, as would justify such suspicion, nor use the power of his 
office or the influence of his name to promote the business interests 
of others; he should not solicit for charities, nor should he enter 
into any business relation which, in the normal course of events 
reasonably to be expected, might bring his personal interest into con- 
flict with the impartial performance of his official duties.” (Italics 
ours) 


In our opinion, any member of the Bar who is an administrative official, 
such as a Tax Commissioner, and who, by virtue of his authority, is in a 
position to exercise quasijudicial power should be held to the same standards 
of conduct as are required of judges in Canon 25, even in the good cause 
of solicitation for charity. In other words, such administrative official should 
avoid giving ground for any reasonable suspicion that he is utilizing the 
power or prestige of his office to persuade or coerce others to patronize or 
contribute, either to the success of private business ventures or to charitable 
enterprises. 


April 5, 1956 
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SiwnEY B. Hux, Librarian 


SELECTED MATERIAL ON JUDICIAL REVIEW 


The power of courts to declare a statute unconstitutional 
is subject to two guiding principles of decision which ought 
never to be absent from judicial consciousness. One is that 
courts are concerned only with the power to exact statutes, 
not with their wisdom. The other is that while unconstitu- 
tional exercise of power by the executive and legislative 
branches of the government is subject to judicial restraint, 
the only check upon our own exercise of power is our own 
sense of self-restraint. For the removal of unwise laws from 
the statute books appeal lies not to the courts but to the 
ballot and to the processes of democratic government. 


HARLAN FISKE STONE 


Judicial Review has been defined as a method of “making 
available a delayed and more reflective judgment.” This may be 
brought about by a review of error in law or a full review of the 
merits or both and in essence are error and appeal. This aspect 
of our public law and the role of the Supreme Court have led to 
many and diverse reflections. An attempt has been made in this 
checklist to gather the classic constitutional authorities since 
Marbury v. Madison as well as the more recent literature. The 
material on the review of administrative acts and decisions has 
been left for another bibliography. 


Baldwin, Henry. A general view of the origin and nature of the Constitu- 
tion and government of the United States, deduced from the political his- 
tory and conditions of the colonies and states from 1774 until 1788. 
Philadelphia, J. C. Clark, 1837. 197p. 

Bancroft, George. History of the formation of the Constitution of the 
United States. 6th ed. N.Y., Appleton & Co., 1893. 2v. 

Bates, H. M. Some aspects of judicial review. 1936 N.Y. State Bar Assn. 
412-28. 

Beveridge, Albert J. The Life of John Marshall. Boston and N.Y., Mifflin, 
1916-19. 4v. 

Biggs, James C. The Power of the Judiciary over legislation. 1915 17 N.C. 
Bar Assn. Reports 5. 

Boudin, Louis B. Government by judiciary. N.Y., Goodwin, inc., 1932. 2v. 


289 











290 THE RECORD 


Burrow, V. J. Constitutional law, avoidance of constitutional issues, court 
policy on. 1949. 27 N C L Rev. 221-4. 

Cahn, Edmond N. Supreme court and supreme law. Bloomington, Indiana 
Univ. Press, 1954. 250p. 
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Rinehart, inc., 1942. 304p. 
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1949. 24 Notre Dame Law 231-6. 

Commager, Henry S. Majority rules and minority rights. London, Oxford 
Univ. Press, 1943. 89p. 

Constitutional law, United States Supreme court rules of self-limitation as 
applied to the fundamental rights of the first amendment. 1949. 33 Minn 
L Rev. 390-8. 

Cooley, Thomas M. The federal Supreme court, its place in the American 
constitutional system. N.Y., 1889. 25p. 

Cooley, Thomas M. The general principles of constitutional law in the 
United States of America. Boston, Little, Brown and co., 1931. 478p. 

Cooper, F. E. Judicial review. 1955. 30 N Y U L Rev. 1375. 

Corwin, Edward S. Court over constitution, a study of judicial review as an 
instrument of popular government. N.Y., P. Smith, 1950. 273p. 

Corwin, Edward S. Doctrine of judicial review. Princeton, 1914. 73p. 

Corwin, Edward S. The Establishment of judicial review. 1910. g Michigan 
Law Review 102, 105. 

Coxe, Brinton. An essay on judicial power and unconstitutional legislation, 
being a commentary on parts of the Constitution of the United States. 
Philadelphia, Kay and brother, 1893. 415p. 

Crosskey, William W. Politics and the constitution in the history of the 
United States, Chicago, Univ. of Chicago Press, 1953. 1410p. 2v. 

Cummings, Homer S. Selected papers of Homer Cummings, attorney gen- 
eral of the United States, 1933-1939. New York, Scribner’s sons, 1939. 316p. 

Davis, K.C. Ripeness of governmental action for judicial review. 1955. 68 
Harv. L R 1122-53. 

Dean, Howard E. Judiciai review, judicial legislation and judicial oligarchy. 
1954. 34 Oreg. L Rev. 20-32. 

Deiner, David. Judicial review in modern constitutional systems. 1952. 
46 Am Pol Sci R 1079-99. 

Dougherty, John H. Power of federal judiciary over legislation, its origin, 
the power to set aside laws, boundaries of the power, judicial independ- 
ence, existing evils and remedies. N.Y. and London, G. P. Putnam sons, 
1912. 125p. 

Douglas, William O. We the judges, studies in American and Indian con- 
stitutional law from Marshall to Mukherjea. N.Y., Doubleday, 1956. 48op. 

Dumbauld, E. Judicial review and popular sovereignty. 1950, 99 U.Pa.L. 
Rev. 197-210. 

Du Ponceau, Peter S. A brief view of the Constitution of the United States, 
addressed to the Law Academy of Philadelphia. Philadelphia, Dorsey, 1834. 
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Federal courts. Law and contemporary problems. Durham, N. C., Duke 
Univ., 1948. 

Fellman, David. Constitutional law in 1954-55. Question of national and 
state power in the cases and decisions of the United States supreme court. 
1955- 50 Am Pol Sci R. 43-100. 

Finkelstein, Maurice. Judicial self-limitation. 1924 37 Harv. L R 338-364. 

Frank, Catherine M. A re-examination of the opposition to the judiciary, 
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